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experience of countries similarly situated. From these lessons, the Philippin

could gain both a clearer understanding of how mistakes were earlier committ

and how they could be avoided, as well as a high ici i ing ar
1 how , gher proficiency in reading an
anticipating the trends that shape international affairs. Indeed,yin a worlg th

- is perceptively getting smaller each day, it would unquestionably profit t

Philippines to be a better student of international law and world affairs. A
even greater awareness of global conditions would lead to the making of mo
enlightened policies and better crafted strategies which would ultimately inu
to the country’s benefit. Just as strong cases may be lost by the prosecution’s

mishandling, the Philippines may have been a victim of some of its o

misguided policies. Perhaps the time has come for us to stop blaming others=|

for our country’s ills and te start helping o i
T urselves to find bet i
through our own efforts. pine e solluho

&7

ANCESTRAL DOMAIN RIGHTS:
' Issues, RESPONSES, AND
RECOMMENDATIONS
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The right of tribal Filipinos to their ancestral
lands has been recognized by the Supreme Court
v. Insular Government, when, speaking through Justice Holmes,

that ancestral lands never formed part of the public domain.

Based on the Regalian Doctrine, however, the State considers itself
the sole source of authority in the classification and disposition of public
lands. Now entrenched in the Constitution, the Regalian Doctrine has been
invoked by the government, time and again, to justify the taking of ancestral

lands for development purposes.
The present national law on land ownership, which prohibits the

alienation and occupation of forest lands, is founded on the Regalian Doctrine.
Under the present law, tribal Filipinos may not acquire any rights over
their ancestral lands, since these lands are mostly forest lands. The existence
of tribal Filipinos, however, is profoundly integrated with the land, which
constitutes their primary economic and cultural base. Thus, the loss, of
ancestral lands means the loss of an entire cultural heritage.

Fortunately, the present Constitution recognizes the rights of tribal
Filipinos to their ancestral domains. This paper proposes that this inno-
vation in the Constitution carved out an exception to the coverage of the
Regalian Doctrine. The unequivocal recognition by the Constitution of
the rights cf tribal Filipinos to their ancestral domains can only have one
reasonable implication: ancestral lands do not form part of the lands of
the public domain.

INTRODUCTION
A. Short Profile of Tribal Filipinos

Tribal Filipinos have been known by various names by different gov-
nments in the country for over 450 years. The Spanish colonial government
lled them “feroces” and “infieles.” The North American colonial admin-
tration identified them as savages, illiterates, and non-Christians. The present
hlllppine Republic refers to them as national cultural minorities, national

Juris Doctor ‘93, Ateneo de Manila School of Law. The writer received an award for writing
the Second Best Thesis of Class 1993.



90 ATeNeo Law JournatL VOL. 38 NO. 93 . . . ANCESTRAL DOMAIN RIGHTS .

eventually driven many tribal Filipinos to work as underpaid miners, plantatio
workers, and logging concession laborers of giant corporations which have take
over their ancestral lands. Some of them have even taken to the urban areas to be,
for a living. This marginalization of the tribal Filipincs is easily traced to th
gradual loss of their economic base, their ancestral lands and domains, to tho:
who can invoke the national laws on land ownership and utilization.

C. Scope and Limitations of the Study

Former Congressman William Claver, a well-respected advocate of ancestral
domain rights from the Province of Ifugao, has always maintained that ancestral
- domain rights and political autonomy or self-rule are inseparable. The_reason
is that all aspects in the life of tribal Communities form one integrated llfest)‘lle
founded on the breadth, height, width, and depth of the ancestral domain.
Thus, it is inconceivable to recognize the right of tribal Filipinos to their
ancestral domains without recognizing as well their right to self-rule or polit}cal
autonomy. This paper, however, will only delve on the tenurial rights of tribal
Filipinos to their ancestral lands. The author admits that he does not have
the competence to integrate the issue on political autonomy into the- discussion
on tenurial rights. The author, however, believes that the unequivocal recognition
by the government of the rights of tribal Filipinos will be the first crucial step
towards the peaceful settlement of the ancestral domain problem. .

Likewise, the struggle of the Muslim communities or the Bangsa Moro to gain
- political autonomy will not at all be discussed in this paper. The Bangsa Moro
issue is another component in the national peace process which calls fqr. aseparate
study. The Bangsa Moro peoples, while considered as indigenous fl!lpxnos, are
‘culturally, politically, and economically distinct from the tribal Flll]?l!’l(?s due to
the function of Islam, which permeates the life of every Muslim Fl}lpmo.

This paper is only about the rights of tribal Filipinos to their ancestral
domains.

B. Purpose and Relevance of the Study

The tribal Filipinos are citizens with constitutionally-protected rights. A
though they constitute the so-called cultural minorities, they have every right toaskz}
for what is due them under the fundamental law of the nation. The only thing th

_theyask foristobeallowed tolive their owndistinct cultural heritagesinaccordanc
with their customs and traditions. It just so happens that their way of life is
profoundly integrated with their ancestral lands and domains, which compris
their economic and cultural base. The loss of these ancestral lands and ancestr:
domains means the loss of an entire cultural heritage. For the tribal Filipinos, théz [
land is their life. :

" The Philippine mainstream society, however, has failed to grasp the essen
oftheindigenous way of life. Thisis not surprising, for on one hand, the mainstrea
society functions under a Western-oriented culture that regards land as a mer&
commodity that can be traded or a natural resource that can be exploited fofF]
monetary gain. The indigenous way of life, on the other hand, is founded upo
ancient customsand traditionswhichareintimately tiedto the direct cultivationan
utilization of land resources. Since it is the mainstream society which wield
political power, the laws that it-formulated on the use and allocation of scarc
resources like land reflected itsown concept of theland underaWestern framewor
called the Regalian doctrine. These laws predictably worked against the way of lifG
of the tribal Filipinos by failing to appreciate their special relationship with theiE]
ancestral lands. . - :

This study will attempt to dissect the highly complicated issues regarding th
problem on Ancestral Domain rights, with the endview ofjustifying the customar
tenurial rights of tribal Filipinos to their ancestral lands. It is unavoidable that this:|
iegal study delve on the socio-historical dimensions of the problem to situate th!
issues in a fair perspective. Although the approach s to isolate key issues affecti —
ancestral domain rights, it must be borne inmind that theissuesinvolved are tightl3
intertwined such that one part cannot be properly understood without relating1
to the whole. ] ;

The problem on Ancestral Domain rights is a national problem that requiré

“national participation forits resolution. Itisa problem that can no longer be ignoréts
by the nation since conflicts, often violent, on the use of scarce natural resources h
escalated due to the inequitable allocation policies of the government. If the Stall
through the governmentisindeed serious about forging national unity for progres:
and development, then it must address all major components of the peace proc
that it currently negotiates with partisan sectors. The problem on ancestral domai
rights is one such major component, being impressed with real and immedia
consequences on the lives of at least ten percent of the country’s population.

I. IDENTIFYING THE ISsuEs
A. Devélopment Aggression

Mt. Apo,’ the Philippines’ tallest mountain straddling the provinces of
‘Davao, North Cotabato, and Davao del Sur in Mindanao, is home to about
460,000 Iurad® peoples. Six lumad tribes, namely, the Manobo, Ub(_), Bagobc'),
ta, K'lagan, and Tagakaolo, have always considered the mountain as their
ncestral territory® since time immemorial." These lumad peoples who are

. Rising 2,945 meters above sea level, the mountain was declared as a National Park in 1936.
It was also included in the United Nations List of National Parks in 1982. The park has an
7_official area of 72,814 hectares.

tpra note 2.

- The lumads around Mt. Apo call the mountain Apo Sandawa believing that it is the dyvelling
Place of their supreme god Apo Sandawa. The natives believe that the mountain, being the
“body of their god, is the origin and source of all lands and rivers in Mindanao.

* Tasax, supra note 4, at 40.
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paper titles proving ownership to the disputed lands.™ A Tinggian chieftain

mostly swidden farmers, hunters, and forest products gatherers depend onZ D Fihe name o ¢ Macli-ing Dulag" stepped forward and spoke: .

the resources of the mountain for subsistence. Their swidden farms,' huntin
grounds, worship, and burial sites can all be found in the mountain. :
Trouble began haunting the tribes when the government through th
Philippine National Oil Company (PNOC)" started to bore geothermal wells
into Mt. Apo to depths which approximate the height of the mountain itse
Fearing that the government operations may work serious environmental
problems on their Mt. Apo Sandawa, the lumad tribes opposed the governmen
project of tapping geothermal power from the mountain. By dint of sta
power and executive backing, the energy project pushed through. Undaunte
the lumad elders and chieftains forged a dayandi and vowed to defend the
sacred mountain to the last drop of their blood.
The fate of the Mt. Apo lumads in the wake of government development]
offensive is an experience commen to many other tribal Filipinos. From 19
up to the early 1980s, the Kalingas and the Bontoks in the Cordillera regi
of Northern Luzon staged concerted and militant mass actions directed again

' if we own the land. And mock us. “Where is your paper htl'e7”
w:ezsfv;fquery the meaning of your words you ansvyer7y1t!\1talg1txf\g_
arrogance. “Where are the documents to prove your title? Tl:Ne&.\‘ o‘.:u
ments. Proof(of ownership). Such arrogance of owning the la.nd. (;noynl
shall be owned by it. How can you own that whlgh will outlive yc:uu. y
the race owns the land because only the race lives forever.xxx

ili ir fields that
As for the Ibaloi families who were forcgd to leave their ﬁel. _
“formed part of the 355-hectare agricultural land in Tuba, Benguet, th(;l;‘;:l:\ii
" have been immortalized by the unfinished mountain-size stone l:iusztI o
" President Marcos, which new squats on Iba!on ar'lcestral lan s.h aad
- The Manobos of Bukidnon down south in Mindanao alsc? ez:ve a 2
‘st'ory to tell in their encounter with the Bukidnon Sugar Industne's olmgzlai cy
(BUSCO) during the infamous PANAMINZ era. Pursuant to a national policy

| in mi i roduction, a new sugar mill was set up in
the Chico Dam project of the National Power Corporation (NPC). Aroun g\ ﬁ::ld-w?fl t({gl;l;l‘;asz sct:)ie;i) gium o, 2 renent, private oot overceas
100,000 Igorots™ were bound to be displaced by the damming project whichz ukidnon in . ydark nsortiun of B0 er il projuct o 1t was
would inundate much of their ancestral lands.” The situation was reminiscent: holding entities. The bulldozed Manobo lands in Barrio Paitan
of the dislocation of hundreds of Ibaloi families upon the construction ~carried out. In 1975, BUSCO tractors bu

ill-si Philippine
ll-site.” Elements of the now defunct P

Chico Dam controversy  team of government engincers came 1o a Kali tCQ dea; t}\e alisé)fv?/rertehaels?:here to demoiish the huts of the natives. PANAMIN,
Chico Dam controversy, a team of governiment engineers came'to a Kaling? Constabulary ( there to demo o b ter the atives. DA o,
ili" to dialogue with the Kalinga chieftains. The visitors who were with heavy: ) nme ¢ ien 1aske ect the rights of the et ted natives.
milltary escort taunted the Kalinga representatives and demanded from the ?fl:zl;:;; lclyltil;ﬂ:}elztdg%ggg";rg'nd Pr/’\NAMIN were all in the same bulldozer,
| 5o to speak.

Several other cases may ,
dispossessed of their ancestral lands in t
"There was the National Development Company (
by law in 1979 to take around 40,550 hectares 0

be cited to illustrate how tribal Filipinos are
he name of national development.
NDC), which was authorized
f land that later became the

" Swidden farming is an indigenous method of shifting cultivation locally known as kain, t%
farming.

2 In 1983, the Forestry Department denied PNOC’s application for clearance to explore Mt. A
National Park for geothermal development purposes. In 1987, the PNOC managed to secu
a government clearance and began drilling the mountain. In 1988, the Department cf Environme
and Natural Resources (DENR) stopped PNOC’s operation in the area for being illegal.

1992, the DENR approved the construction of geothermal plants within the park. See sup
note 4, at 40-44. ‘

'* A dayandi is a lumad ritual similar to a blood compact. On April 13, 1989, nine lumad grou
consisting of over 1,500 Mt. Apo natives converged at the site of Apo 1-D geothiermal wel
The leaders slaughtered chicken and wiped their hands with its blood. They then drew blo
from their fingertips, mixed the blood with wine and. drank from the same mixture to se
the dayandi. See supra note 4, at 46-47.

" “Igorot” is a generic term referring to a member of any of the Ifugao, Bontok, Kaling
Kankana-ey, Yapayao, Ibaloi, Tinggian, and Isneg tribes of the Cordillera Region in Northe!
Luzon. The term was first used by the early Spanish conquistadores to refer to the fier
mountain people of the north who refused to recognize Spanish sovereignty.

* UGNAYANG PANG-AGHAM Ta0, HUMAN RIGHTS AND ANCESTRAL LANDS: A SOURCE Book 42 (1953
{hereinafter cited as SourceooK] citing Cordillera Speeck at the 3rd National ECTF Conventi
in Cebu City, November 1980.

" Victims of Development in Benguet, SANDUGO, First Quarter 1983, at24-28 reprinted in SOURCEBOO
supra note 15, at 45. :

7 An ili is a Kalinga village.

Native Title in Relation to Kalinga,

. : itle? tions on
* P. Miraflor-Parpan, Do Natives Need Title? Reflectior upra note 15, at 150.

Sanpico Fourth Quarter 1983, condensed in SOURCEBOOK, N
i i t

Macli-ing Dulag was the acknowledged leader of the Kalinga and Boq:okg;:)lbatl tc:gml:;xgnl:txzs;

in opposing the Chico River Dam Project. He was murd'ered in April 1 ;t‘for his order

military operations being conducted in the Cordillera region. The lone suspec!

was a certain Lt. Adalem.

Sourcesook, supra note 15.

Id. at 46. v
PANAMIN stands for Presidential Assistant for National Mi_norihes. In. 196{,}\14’;9:1;3;:: r;\ddz;l:::
appointed Manuel “Manda” Elizalde, Jr. as Pres]'t:iiential ::;d;r_xs;r :rtlh]:a(t:f:\am Y sllr:) oritie National
R 1 )

was elevated to cabinet rank in 1968. In 1975, Marcos abolis ! A
I“tegrat‘;::\e(CNI) and replaced it with PANAMIN. The agency becameb;r;f;,ﬁ\:lu:lfsoor ef?;ﬁi:ﬁulg
" non-Muslim tribal Filipinos in counter-insurgency operations. P;;\d

many cases of ancestral landgrabbing involving people close to Marcos.

ICL ResearcH TeaM, A RepORT ON TRIBAL MINORITIES IN MINDANAO, 41-50.
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Laws may be written or unwritten. Most socigties today a}re‘govelrlrl\edf
by written laws agreed upon by a forum'repres.entmg the majority w1t (:n
a given population. There are also societies Wl'-llC_h. still adhere tola syste i
“of unwritten laws called customary laws. The mdlg.ef\ous cultura comll?fu
_nities are such societies that still practice oral t_ra.dmons as a way of life.

The Ifugaos, for instance, distinguish by tradition two kmd'-s of property.
“The one class he calls ma-ibuy, that for whose transfer by sale an 1_buy ceremony.
_isnecessary; and the other, adi ma-ibuy, that for whose transfer an ,1b1fy cere:lr‘loxg;
{is not necessary.”* Ifugao custom says that.when the selle_r a{Id the pllll'tC a;;1 .
eat together at the ibuy feast, the transfer _of ownership is comp.;e e d
_irrevocable. “If one were to buy a field wlthou.t performing the.a i ug ceds
emony, the presumption would be held that the field had -passed into anar-
" as a balal.”® Studies show that the ibuﬁ/ sI);stem of selling property, p A
balal,®* works well among the ltugaos. _ )

dcula’ll:i\ye t"l“hi(;urays in southwestern Mir%danao pgacefully se.ttle t}.lelrrconf!lcts
and formally seal their agreements and other social transactions hlie n’:iarnagae5
~ inasetting called tiyawan, presided overbya moral leader called the gfe uz.uatn;,f
“Traditional Tirurays are, of course, illiterate; no wr_xtten records ex;s o
tiyawan transactions. But detailed records do exist in the memory of any
ticipating kefeduwan.”* . o -
Pal’tlir:zglngg th£ Kalingas of Northern Luzon, adverse parties within thehzl:
are not allowed to confront each other not only to minimize tensions t 12
can lead to more serious feuds between clans, but also to hasten the cor.\f!lct
settlement process.” The conflict is settled by the papangat whose decxsliotn
binds ail the parties. “The papangat as the elder members of the commun z
and the most knowledgeable on unwritten Kalirga custom law.s are pr1e§um333
tobe in the best position to ascertain the truth and reso!x_/e conflicting cdau_x;ls?; )
Disputes between Kalinga villages are settled by the highly-respected villag

infamous NDC-Guthrie plantation in Agusan del Sur.* A good part of the
land taken were occupied by the Agusan natives.”® To quell ary opposition:
from those who would be displaced by the project, NDC-Guthrie employed:
the services of a notorious paramilitary group called “The Lost Command,”*
which was then terrorizing the island of Mindanac.

Lately, there was also the Laiban or Kaliwa Dam Project pursued b
the administration of former President Aquino through the Metropolitan Mani
and Sewerage System (MWSS).* The Kaliwa River Basin Project will floo
seven barrios of Tanay in the Province of Rizal, affecting some 1,600 familie
of Dumagats, Remontados, Cordillera indigenous peoples, and some lowlanders

At this point, a pattern emerges. Whénever and wherever the govern
ment pursues development projects involving the so-called lands of the publi
domain,® tribal Filipinos are dispossesed of their ancestral lands. It is no
a coincidence that all those dislocated indigenous populations always stak:
a claim of prior possession and ownership on lands taken by the governmen
These tribal Filipinos have been working the land since time immemoria
The issue on ancesiral domain is painfully and unecessarily protracted primaril
because the government, since the colonial administration days, has continu
ally refused to acknowledge that a great portion of the public domain ha
always been occupied by indigenous communities.?’

B. Clash of Concepts on Land Ow_nersﬁip

The issue on ancestral domain® revolves around land ownership. Lan
is a primary economic resource. Land is also scarce. This scarcity of lan
calls for systems or rules on how the resource will be exploited and distribute
in order to facilitate transactions, and to peacefully settle conflicting interest
These systems or rules are called laws. o

Souncsabop(, supra note 15, at 11-20. Presidential Decree No. 1648 exempted NDC from th
operation of the constitutional limit on private land acquisition.

5 Id. at 13..About 3,000 people would be dispossessed of their lands within the first small are
to be developed as plantation. :

% RF. BarTon, IFucao Law 32 (1969).

2 Id. at 42.

14,

* I4, at 38. The balal is like a pawn or mortgage. When an 1fugao bon:rows m;r;,ey :;zn;i::ofti:leé
and gives his rice field into the hands of his creditor as a seFurlty on Fe 1;, ¢ e et
becomes a balal. The creditor possesses the plants and harvests in the rice 1: z:er e e tor
is repaid. The creditor may work the land, but he cax}not sell it. l-!e 'can, ov;‘v w,ner ot
the field as a balal in the hands of another after securing the permission of the o -T
system assures the prompt redemption of the field.

See STuART A. SCHLEGEL, TRADITIONAL TIRURAY Law AND Morauty 58 (1970).

Id. at 59. A strong memory is the most spectacular of kefeduian e}ttributesi\Th'e Icle{;;i;z:ianﬁc::
_recite the precise composition of a brideprice settlement'mcludmg the p })‘fsxcamemen;: wa;
size, characteristic, and number of articles twenty or thirty years after the se
accomplished. _ '
Ma, Lourdes Aranal-Sereno and Roan Libarios, The Illttl'fa(:'e Between National Law and Kalinga
. Land Law, 58 Phil. L.J. 420, at 442 (1983). [hereinafter cited as Aranal-Sereno}

Id. at 443.

A heavily armed band of some 200 ex-soldiers loosely under the command of Colonel Carlo:
Lademora. It was originally constituted by the government to fight insurgents.

TaBaK, supra note 4, at 11-24. The Kaliwa Dam Project formed part of ‘the many component
of the grandiose “Lungsod Silangan” project of the former First Lady Imelda Marcos.

Lands of the public domain are government lands which are thrown open to private appropriatiol
and settlement by homestead and other similar general laws. See Montano v. Insular Governmen
12 Phil. 283, at 285 (1909). . .

Around 7.5 million Filipinos are found within public lands. Some 4.5 million of them
members of indigenous cultural communities. They are what Lynch, Jr. calls' “the. invisiblé
peoples.” See, O.J. Lynch, Jr., Native Title, Private Right and Tribal Land Law, 57 Phil. L
at 272.; O.J. Lynch,jr., Invisible Peoples and a Hidden Agenda: the Origin of Contemporaneot
Philippine Lard Laws (1909-1913), 63 Phil. L.J. 247, at 255-256.

To be discussed in greater detail in Chapter III of this thesis.

2

8
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elders along bilateral peace pacts or pagta ti pudon. The pagta (provisions) i
the existing pudon (peacepact) define the boundaries of each Kalinga tribe Z [
Customary laws have governed the Ifugaos, Tirurays, Kalingas, an
other tribal Filipinos well since time immemorial. The validity, therefore, o
customary laws in regulating community life should be considered as a settle
issue, Real controversy begins when customary laws of tribal communitie:
in a nation clash with the written laws of the majority population on issue
that matter to both groups, like the age-old problem on the ownership an
exploitation of land. ‘ _ :
By historical accident, Philippine society found itself governed by tw
sets of laws: the national written law and the customary unwritten tribal law.
The Western-oriented national written law was a by-product of long year:
of subjugation of the archipelago by Western colonial powers, namely—Spai
and the Unjted States of America. Majority of the people in the islands succumbe
to the systems imposed by the colonizers, hence the predominance of Western
oriented laws in Philippine society.* Those who resisted colonial influenc
and adhered to indigenous customs and traditions became what are now:
called indigenous cultural communities or tribal Filipinos.
The heart of the ancestral domain problem lies in the conflict betwee
customary law and the national law on the ownership and use of land.*
The national law governing lands of the public domain was founded
upon the Western legal fiction called “Regalian Doctrine.”?" This feudal theory;
‘also known as Jura Regalia, was first introduced by the Spaniards into the
country through the Laws of the Indies and the Royal Cedulas. Later, it wa:
adopted by the North American colonizers through the Public Land Acts and
the judiciary in administering the country. Eventually, the doctrine became
entrenched in the Constitution. '

An unpublished 1921 decision of the Supreme Court defined the Regalian,
Doctrine in this manner:® '

» Id.

4 See articles written by Owen ]. Lynch, Jr.: Land Rights, Land Laws, and Land Usurpation: The=
Spanish Era (1565 - 1898), 63 Phil:"L.J. 82 (1988); Invisible Peoples and a Hidden Agenda: Tht
Origin of Contemporary Philippine Land Laws (1900 - 1913), 63 Phil. L.]. 248 (1988); The Philippine=

- Colonial Dichotomy: Attraction and Disenfranchisement, 63 Phil. L.J. 112 (1988). :

4 Aranal-Sereno, supra note 37.

“ The prevailing perspective in Europe during the age of overseas expeditions (14th century)
was the Jura Regalia. Under Spanish law at that time, there was no provision allowing Spanislgg
_expeditions to claim for the Crown inhabited territories. The Partidas only gave the legal righ
over any newly discovered land to whoeveér inhabited it first. See Owen J. Lynch,Jr., The Le
Bases of Philippine Colonial Sovereignty, 62 Phil. L.J. 279 (1987); Antoinette G. Royo, Regaliail

Doctrine: Whither the Vested Righls?, 1 Phil. Natural Resources Law Journal, December 1988
at 1-8.

* Lawrence v. Gaduno, G.R. No. 10942, cited in A Report on an Integrated Sociological and Le;

Research, Appendix A, unpublished report by Philippine Association for Intercultural Developme!
Inc. (PAFID), November 1988. :

al3E
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The regalian theory may be defined as the prer_ogative of the klin%, oxl' fh:
right which the king claims, in the property of private persons'.lT f) octrin °
had its origin in the autocratic government of kings, an‘d. as been pe:"t v
petuated in other kingdoms and other forms of autocratic %overnme '
through the same influence. Its origin antedates‘ any orgar‘nze llsystem os
general taxation by which the people are requnrgd tc pay a ex%elf\sed
of the government. [t has its origin in the fact that kings wer?lod:fgn-
to personally furnish the sinews of war and funds for the gfenterd a ilht'
istration of the government, in ordgrﬂ:h.at thelz;,‘ l?t:;n:i?homisn:i:; :‘f%he
otect .their dignity and their realm. nine:

::aelcrlrl:,a:)ee:iyngrreal and tangiblg treasures, were at once set aside as the
patrimony of the king by virtue of this prerogative.

Spain in its conquests invoked this universal feudal theory .a;\dl.';'ss%lgzi
that all conquered lands are held from the crown. Law 14, T.lt“e . Bo
opens with the follo.wmg. We having
acquired full sovereignty over the Indies, and all iands, territories, and possgflgzi
not heretofore ceded away by our royal predecessors, or by :ui; g;ds our
name, still pertaining to the royal crown‘and pat.nmon)::l >l<xx o The i)hil-
Regalian Doctrine formed the basis of major Spanish lan la::vsdx e Tome
ippines like the Royal Cedula of October 15, 1754, the Royal Cedu

25, 1880, the Spanish Mortgage Law .of 1893, and the Maura Law which all
-provided for the adjustment, registration,
.of government grants.

and acquisition of lands by virtue

After Spain ceded the Philippines to th_e United States in thetxre;gr?;
Paris on December 10, 1898 for a consideratlon_of US$20 mllhox_'a,_ c e
American colonial government pursued the Spanish polxgy of rlf_qumf\gt siet Jers
on public lands to obtain deeds from the government.® At this {)OI'nal’ rulers
It could be gleaned, howievel I{Z(:i!sltrt:go:“:ct},)ihe Cadastral Act, and the

t, has sole!l asssumed
Public Land Acts that the State, through the governmen S oo dgmain. ned

i i i f the pu
the authority to classify and dispose of. lanc!s of the
govemment,yas authoriz_Zd by the Philippine Bill of 1?02,.“‘ set lupdt}gl(')\‘il[%\tsl(“;:
the islands land registration courts which would adjudicate land claims.

“was the judiciary which nurtured the regalian theory until it took roots in

i in Lee Hong
i The Supreme Court finally declared in :
M i Eaat the Constitutior has adopted the concept of jura regalia,

the ownership, however, being vested in the State as‘suchﬂrather than its h'ead.
The same court also proclaimed in Republic v. CA®* that “the State as persona

—

% Valenton v. Murciano, 3 Phil. 537, at 542

“ I .

* An :cf:‘:mporarily to Provide for the Administration of the Civil Government in the Philippine
Islands, and for Other Purposes.

¥ 48 SCRA 373, at 377 (1972).

* 89 SCRA 648, at 656 (1979).

(1904). [English translation supplied by the Court.]
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in law is the juridical entity, which is the source of any asserted right to.

ownership of land.”*

Elevated into constitutional status, the Regalian Doctrine now projects

its scope in this grand manner:

All lands of the public domain, waters, mineral, coal, petroleum, and other
mineral oils, all forces of potential energy, fisheries, forests or timber,
wildlife, flora and fauna, and other natural resources are owned by the
State. With the exception of Agricultural lands, all other natural resources
shall not be alienated.® i

Now that the State is constitutionally ordained as the source of all land:
grants in the country, it becomes all the more obligated to guarantee the
validity and indefeasibility of the grants it issues. State power becomes illusory:
when the State cannot enforce its authority. Hence, the State guaranteed the
validity of its land grants through an effective system of land registration.

During the Spanish regime, there was no effective system of land reg-
istration. Thus, the succeeding coloniai rulers, through the Philippine Com-
mission, passed the Land Registration Act of 1903.%' This land registration
law or Act No. 496 trought all lands in the Philippines under the operation
of the Torrens system. .

Formulated by Sir Robert Torrens of South Australia, the Torrens system
quiets all claims to a parcel of land by the issuance by the State of an indefeasib!
and imprescriptible proof of title called the Torrens Title to successful claim
ants of the land. With the advent of the age of a modern and effective system’
of land registration,” concepts of land were radically altered. “The system
with the State guaranteeing indefeasibility as stated in the Torrens certificate:
highly facilitates land negotiations. The effect of this is. the transformatio
of real estate into an industry.”® Western-oriented laws have turned lan
into a mere commodity which can be traded by the mere exchange of paper
titles. This concept of land passing hands like gocds on sale in the market
diametrically opposed to the customary law of tribal Filipinos regarding land.:

Customary law on land is founded upon the traditional belief that n
one owns the land except the gods and the spirits, and that those who wor

-
3

Id., citing Republic v. Marcos, 52 SCRA 238 (1973).

PHiLippINe ConsT. art. XII, sec. 2. The 1935 Constitution and the 1973 Constitution also containe
similar provisions. '

Act No. 496 as originally passed was almost a verbatim copy of the Land Registration La
of Massachusetts. See Hilarion U. Jarencio, Philippine Legal History 36-37.

The present system of land registration was embodied in P.D. No. 1529 or The Proper!
Registration Decree of 1978. It amended Act No. 496 to further streamline the registration
proceedings. Presidential Decree No. 892 (1976) had earlier discontinued the use of Spanis
liztlges( as evidence in land registration proceedings. cf. Director of Lands v. Rivas, 141 SCRA;
329 (1986). .

Arénal—Sereno, supra note 37, at 433.
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the land are its mere stewards.® Ina con§ultation conducteq 12 Mlncli:rl;ic‘;
by the Roman Catholic Church, representatives from eleven Mm an‘az' nad
tribes were asked the question: What is your concept of land, its ownership,

its use? Their answers have been summarized as follows:

i i ici i ing from God and is,
According to the tribal participants, land is a blessing f 2
therefore,g sacred. It is the source of life qf. the‘: people, like a mother that
nurtures her child. Consequently... land is life. .

i )1 of identity. i lizes their historical identity
Land is also seen-as a symbol of identity. It syn}bo
because they see it as an ancestral heritage thatisto be defe.nded and pyeservzd
for all future generations. It symbolizes their tribal identity because it stands
for their unity, and if the land is lost, the .tribe too, shall be lost.

i i he community as a whole.

Ownership of the land is seen as vested upon t t )

The right t[:) ownership is acquired through ancestral occupation and active

production. To them, it is not right for anybody to sell the land becalése

it does not belong to only one generation, but should be preserved for

all generations.* B ‘

Customary law has a strong preference for communal own.el"shlp, l:Nhlch
could either be ownership by a group of indi\'/iduals or famlhefs ;v oa:::
related by blood or by marriage,* or ownership by residents of the s

- locality who may not be related by blood or by marriage. The term “com-

munal ownership” is distinct from the civil code. concept of co-fow;\\;r\il:eﬁ
-and the corporation law’s notion of corpora.te owner;h1p. The systembo- cto munana)
ownership under customary law draws its meaning fsl7'0m the Ks;u1 sis se ceand
highly collectivized mode of economic production.”’” The Kalingas,

. stance, who are engaged in team occupation like hunting, foraging for forest

products, and swidden farming found it natural that forest arealf, svv\:,lx(;l:ieg
farms,® orchards, pasture and burial grounds .should be communa n);-rc; ” bas'e
For the Kalingas, everybody shares a common righttoa commo‘;\ eco T .
Thus, as a rule, rights and obligations to the land are shared in co .

. ' . et
M See Ponciano L. Bennagen, Indigenous Aftitudes Toward Land and Natural ge:oug:‘s: a{gglb:g
“Filipinos, 31 NaTIONAL COUNCIL OF CHURCHES IN THE PHILIPPINES NEWSLETTER, A Scl.-d . 1jm_"“;0"
49; B R’ Rodil, Ancestral Domain: A Central Issue in the Lumad Struggle for Self-dete ,
Minpanao Focus No. 24. - o
*# Ponciano L. Bennagen, Indigenous Attitudes Toward a Land and Natural Resources ofl'lg'gx:mlafxl;pmos,
31 NationaL CounciL ofF CHURCHES IN THE PHILIPPINES NEWSLETTER, Oct.- Dec. . , .h .
* SeeJune Prill-Brett, Bontok Land Tenure (University of the Philippines Law Library, mimeographed.)

7 Aranal-Sereno, supra note 37, at 440. 3 . .
* 1d. at 441. “In the case of swidden farms, r};:et n;le is :‘lilf,l:g\).’a;n;i?;?e\:gi;;f:; et;)t :;el:g:’ ;
i i j ior ri of an i ;
"l:ll\ﬂ(t:;‘e]::ieng‘fhl: l;crle: sg:ée::htg ;\:Z !lpr::rzsteg labor has the rig_ht to EX.Cll‘lde o.therls fl;)l:;\ :)s‘:nﬁ
the swidden farm. While this right is established through prior use, it is maintaine g
~ constant usage.”
Id. at 440,

Id. at 441.
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Although highly bent on communal ownership, customary law on lan
also sanctions individual ownership. “The residential lots and terrace ric
farms are governed by a limited system of individual ownership. It is limite
because while the individual owner has the right to use and dispose of th
property, he does not possess all the rights of and exclusive and full owne
as defined under our Civil Code.”® Under Kalinga customary law, the alien

ation of individually-owned land is strongly discouraged except in marriag =
and succession and except to meet sudden financial needs due to sickness

death in the family, or loss of crops.©2 Moreover, land to be alienated shoul
first be offered to a clan-member before any village-member can purchas
it, and in no case may the land be sold to a non-member of the ili.®®

In contrast, the national law favors individual ownership. The basic law
.governing the disposition of public lands* itself speaks- of individual home
steads and patent titles and does not mention collective grantees. Even co-=
ownership, although a legitimate collective mode of ownership, is frowned %
upon by the Civil Code, as shown by its numerous provisions partial to
partition of the co-ownership.® Likewise, corporate ownership under th
general corporation law is heavily regulated to terminate at the happenin
of certain conditions or after the expiration of a certain period of time.* Afte
all, individual ownership is highly compatible with the latent purpose of th
national land registration law which is to facilitate the transfer of ownershi
of land. With these, it becomes easy to understand why the customary law=
system of communal ownership, while not prohibited under the national law,
is not expressly recognized either. As far as the national law is concerned,
perpetual tenure to the land belongs to the individual as against the.enduring 2
principle in customary law that perpetual tenure to the land usually belong
to its collective occupants. : ) ' ‘

The national land registration system has been responsible for.th
disintegration of some communal villages.” Ancestral lands often end up
being individually titled through fraud or legal circumvention by those familial

Id. Also see The Civil Code of the Philippines, Republic Act 386, art. 428, par. 1 (1950). “Th
owner has the right to enjoy and dispose of a thing without other limitations than thos
established by law.” ) .

€ Aranal-Sereno, supra note 37, at 442.
? Hd. '

o Commonweilth Act No. 141 (1936), as amended.

e.g., The Civil Code, art. 494. “No .co-owner shall be obliged to remain in the co-ownership:
Each co-owner may demand at anytime the partition of the thing owned in common, in s0:
far as his-shaze is concerned. Nevertheless, an agreement to keep the thing undivided fo!
a certain period of time, not exceeding ten years, shall be valid xxx.”

e.g., The Corporation Code, B.P. Blg. 68, sec. 11 (1980). “A Corporation shall exist for a period:

not exceeding fifty (50) years from the date of incorporation unless sooner dissolved or unless,
said period is extended. xxx” )

Aranal:Sereno, supra note 37, at 432.
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i g tives who are dispossesed of their
ith the Torrens system.® When the na '

r:)mmunal lands confront the title holder, the latter calls upon the State apparatus
for justification. Committed to uphold the Torrens system, the State predict-

ably enforces the national land laws to the detriment of those who have

' i to the land by ancient occupation under customary lgw."""
) bet;frmral?!:lso happen that); member of the tribe may rggister ﬁ())f; hxmse;i
communal lands like what Mateo Carifio, an IgOl‘Ot,vdld in the 19 ca;ks’e o
Carifio v. Insular Government,” which iri_volvefi 146 hectares of pnmf:r ans
land. So that he could sell the land to a foreigner, Cariiio sougéht a or;e;ld
title to the land cultivated by his ancestors.” The u.s. SEIp_reme otl;rt ;1‘}:\ hele
Carifio’s individual native title without, however, deciding on the

_ property tenure he had over the land.”

As the individual registration of ancestra} lands results into thgb l(;s;‘ ﬁf
.an entire economic and cultural base of the dlsposse.sed natives, t}fl‘ al lds
pinos cannot be faulted for resisting by all means. claims against their lan
as if i of their very lives. _ ,
i llJnnl:;fea[rl\ideu(r)nil the disjuil\ction between the nationgl law and the custon:;;);
law ‘'on land is bridged, tribal Filipinos Who comprise at 1e-a;t telr:u};:f et
of the nation’s population, will remain unjustly threatened with cu al and
economic annihilation. Duly noted is the fact that_ government-s_a:i\c io ied
ancestral landgrabbing has been primarily responsible for ethnoci fhl:t the
country.” The more alarming dimension to the pr'oblem, howevg;, llS that ih
‘magnitude and effects of ancestral land usx.xrpatlof\ are not w:l e t): Sowe&
A national problem like the loss of an entire heritage can only be

@ Civil Case No. 23-518 entitled Bulawoy Infiel, et. al. v. Pez{rn Latauan, et. ;:l. :;eieiz:::nf ng
the RTC of Roxas, lsabela, Branch 23. In this case, a (§a dang_ mb(ei s]eDe 1As Plaintiffs. R
hectare communal land originally registered with the Union l.<a'lmga e 1adl§;: o defendantsi
et.al. allege that the land was fraudulently partitioned and individually titled by t&

Aranal-Sereno, supra note 37, at 442.

41 Phil. 935 (1909): ) » Comemporary
See Owen J. Lynch, Jr., Invisible Peoples and a Hidden Agenda: tthOn¥\m e(;{,af:er cit’;d Y
Philippines Land Laws (1900-1913), 63 Phil. L. 248, at 2.88-294~ (l(':9 )_ [18(‘; e O elare
Invisible Peoples.] An American merchant residing in Maml.a paid vann;)goo e collare
as earnest money for the purchase of the land and promised to pay 5/

more after Carifio secures a Torrens title to his. ancestral land.

i i it i inted out that the Ibaloi, to
“In a itten by the Cordillera Studies Program, it is poin ! ;
WhiChpeaﬂp\fl:)l::l:uiStiC éroup Mateo Cariiio belonged, had no concept of excl;s:}\\/e ocro::‘l::i\::)el;
ownership. They did not ‘own’ the land as one owned a pair of(sihc;‘es.. I;\.stela.hoto;yDuring e
: i btained their liveli .
themselves as stewards of the land from which they obtai n |
. early pa‘;t of Benguet's history, however, a few baknang (rich) mined golcle:ucht ;vas;etv}f:t
exchanged for cattle. This resulted in the establishment of pasture landls. a‘j‘r,the gection
the spread of rinder pest diseases, cattle owners set up fences. 1t was oné wl: A
of fences that new concept of rights to land arose.” See M.V.F. Leonen, n1 }:gaouriels o
Indigenous Peoples: Reexamining Carifio vs. Insular Government, 4 Phil. Natural Res
" Journal, Aug. 1991, at 23. ' e
> See Owen J. Lynch, Jr., The Philippine Indigenous Law Collection: An Introduction and Preliminary
Bibliography, 58 Phil.L.J. 462 (1988).

E]

>



102 ATeNEo Law JourNAL

nationally. But how can one involve the great majority in tackling the an
cestral land problem when it remains enmeshed in the distorted belief th
indigenous culture is inferior? But by far, the biggest blow to the integri
of indigenous cultural communities is the failure of the national legal system:
to recognize traditional tenure to ancestral lands.

C. Classification and Disposition of Public Lands

The course of the ancestral domain constroversy is largely determine
by the national land classification system due to the limitations imposed b
the Constitution on the alienation of lands, Lands of the public domain, fo
instance, cannot be disposed of unless classified by the State.” This precon
dition to the valid alienation of public lands is “in consonance with thez!
Regalian Doctrine that all lands of the public domain belong to the State
and that the State is the source of any asserted right to ownership in lan
and charged with the conservation of such patrimony.”” The Constitutio
prohibits the alienation of lands of the’public domain except those classifie
as public agricultural lands.” No one, not even Congress, can dispose o
public lands classified as forest, mineral, or national park.

The power to classify public lands exclusively belongs by tradition to
the Executive Department.” The authority to determine whether or not lan 1
is alienable and disposable is delegated by the President to the Secretary ol
the Department of Environment and Natural Resources, which supervises and:
directs the Director of Lands (now the Director of Lands Management Bureau),
and the Director of Forestry (now the Director of Forest Management Bureau)
in classifying public agricultural lands and forest lands, respectively.’

The Royal Decree of June'25, 1880 is the first official attempt to classify.
disposable public land in the country. Article I of the Royal Decree state

For the purposes of these regulations and in consonance with law 14, title
12, book 4 of the Recompilation of Laws of the Indies, the following will
be regarded as royal lands: all lands whose iawful ownership is not vested
in some private person, or what is the same thing, which have never' passed

™ Out of the country’s total land area of 30 million hectares, 47% or 14.12 million hectares ha
been classified as alienable and disposable. The remaining 53% or 15.88 million hectares a
forest lands. Of these forest lands, only around 5.6% or 881,000 hectares remain unclassifie
See DEPARTMENT OF ENVIRONMENT AND NATURAL Resources, FOREST MANAGEMENT BUREAU, 198
PHILIPPINE - FORESTRY STATISTICS.

Director of Lands v. CA, 129 SCRA 689, at 692 (1984).
PriLiepiNe Const. art. XI1 sec.3. “Lands of the public domain are classified into agricultura
forest or timber, mineral lands, and national parks. Agricultural lands of the public domai
may be further classified by law according to the uses to which they may be devoted. Alienabl!
lands of the public domain shall be limited to agricultural lands. xxx” ;
Owen J. Lynch, Jr., Native Title, Private Right, and Tribal Land Law: An Intioducto:y Survey, 5
Phil. L.J. (1982), [hereinafter cited as Native Title] cited in SOURCEBOOK, supra note 15, at 182
™ Commonwealth Act No. 141 (1936), as amended, Secs. 3, 4, 5, and 6; Admin. Code ‘of 1987 (E.O!

No. 292) Title XIV, secs. 14 and 15; See also Director of Lands v. CA, 129 SCRA 689 (1984).

2!
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to private ownership by virtue of cession by competent authority made
either gratuitously or for a consideration.”

The wording of the provision clearly recognized existing private rights

{ to land prior to the establishment of the Spanish colonial reginte. The royal

decree is consistent with the instructions in the earlier laws of the Indies
: . » BO
restoring the rights of Indians to their lands. . o )
Dugring the American colonial period, it was the ]?hlllppl_ne Bill of- 1902
which empowered the government to classify public lands according to

"agiicultural character and productiveness, and to make rules and.regulations

for the disposition of public lands other than timber or mineral lands.”" The

.said organic act classified public lands into agricultural, mineral, and timber

lands. Since only agricultural lands were allowed to be alienated, the primary

issue that hounded the courts was the definition of agricultural lands. The

landmark case of Mapa v. Insular Government, which was decided gnder the
first Public Land.Act,"3 defined agricultural lands as lapds acquired from
Spain which are neither mineral nor timber lands. “The 1de:§ woul.d appear
to be to determine, by exclusion, if the lands is forestal or mlgeral in f\ature
and, if not so found, to consider it to be agricultural land.”* This exclusmn_ary
method of defining agriculutral land gave rise to the pro-forest presumption

-rule which means that public lands-are presumed to be timber lands until

said lands are certified by the Forest Bureau as more valuable for agriculture

- than for forest uses. The effect of the pro-forest presumption was to disen-

franchise tribal Filipinos of their possessory rights to .unclassiﬁ_ed lands.

Then came Ramocs v. Director of Lands,** which laid dpwn in 1918 the
pro-agricultural presumption. Plaintiff Ramos sought to register a largg t;act
of land he purchased from the Romero spouses who hac! possessory infor-
mation title to the land under the Maura Law. The Director of Forestry
opposed the application on the ground that a part of the tract of the land
in question consisted of forest lands. The trial court held for the Government
and excluded the disputed area. On appeal, the Supreme Cou:t in reversing
the trial court ruled:

[T]he presumption should be in lieu of contrary pro9f_that land is agri-
cultural in nature. One very apparent reason is tha.t it is for the goqd of
the Philippine islands to have the large public domain come under private

—_—
" Valenton v. Murciano, 3 Phil. 537, at 548-549 (1904). {English translation supplied by the Court.]

Book 4, Title 12, Law 9, decreed by King Philip II at Del Prado, June 1 1594: ”Vl:/e o‘:der
that grants of farms and lands to Spaniards be without injury to the Indians and !" ast t tf)se
Wwhich have been granted to their loss and injury, be restored to the lawful owners.” (Section

I, National Land Laws Affecting Ancestral Lands, SOURCEBOOK, supra note 15, at 158).

M Natie Title, supra note 77.
UM

* 10 Phil. 8¢ (1908).

?_“’ Act No. 926 (1903).

Ramos u. Director of Lands, 39 SCRA 175, at 181 (1918) discussing the Mapa decision.
39 SCRA 175 (1918).



' ‘ , : . ICEST OMAIN RIGHTS 105
104 o ATENEO LAw JOURNAL VOL. 38 NO. & . ANCESTRAL Domat : :

substantial proof the claim of the Director of Fore'su:y."“ In other. c;s:; ::1;

% Court would reiterate the profagricultural_ presumption laid down in < th:“

The Supreme Court, however, was consistent in one pronouncement: it

 péssession of forest lands no matter how lon.g.can' never ripen mtﬁo.ownefrs n lfl.ic
The present law governing the classnflcatlon—a.n_d dllsposmofn }? P Dhe

ands is the Public Land Act, as amended.” It class'lﬁeS lands glt ﬁ puests

domain into alienable and disposable, timber, and mireral !ands. 1: a;ic.) vis_ter

upon the legislature and the President, upon recommendation l';yEt e Min ter

of Natural Resources (now the Secretary of the Dep:_artment o ml':rtonmb“c

and Natural Resources) the power to declare from time to time what pu

ownership. xxx When the claim of the private citizen and the claim of the
government as to a particular piece of property collide, if the government
desires to demonstrate that the land is in reaiity a forest, the Director
of Forestry should submit to the court convincing proof that the land is
not more valuable for agricultural than for forest purposes.®

Thus, the Court in its decisions in succeeding land classification cases?
would require the government, as represented by the Director of Forest
to prove that land sought to be registered is forest land. At this point, t
pro-agricultural presumption seemed to infuse hope among tribal Filipin
that their claims to' the land may be vindicated under the national law. B = " . ies r concession.”
erllc?h}elop:x;:v:); (:;zhéiszrf\ﬂi‘gual policy shift to ! he pro-forest presumptio VandsA‘:lrcee;!r):;‘l;rc:d‘:liiﬁzil;zr;t?oned as a classification O_f lanldleixrvlvtht;g:eefsoerl:

Thz Forest Bureau later on applied the Ramos- doctrine in the reverse=ff& Public Land Act and in the C.onshtut};?_n- Lrlnci:?\r'atttel::gg-ngn oné hand, the
and began to presume that lands were to be classified as agricultural onl . ancestral lands can only be either pu P bject to the public
i S rector o 8 o State considers ancestral lands as public lands, hence, futh]etdtheoir anfestral

. p i ilipinos insist tha
practice of the Executive Department in treating public lands as forests unl, land laws. On the other hafn ?1’1 theu::llilza‘lj;lrl‘ fin hence, private and outside
classified as-agricultural was believed to be spurred by the tendency within all& : lands never formedbl}? atlt ° d lasvsp This clasil inl views on land classification
bureaucracy to expand their scope and authority to the widest possible limits*sfe- the scope of the public lan : blem.
: s the bedrock of the ancestral land problem _ . lipinos

While the Public Land Act recognizes vested nghts of tribal F:l 1}?111\3
o their ancestral lands by virtue of long-time occupation, such vgstfw ll;lgt r?
are limited to alienable and disposable lands of the pub!lc domain. 1u :1
ariother way, forest lands cannot be registered. Cons:der.mg that fore(sitbar:ia?
are usually sites of hunting areas, swidden farms, worship places,_an. t ut ha
grounds of tribal Filipinos,'” it becomes clear why they h?ve t°lm5}:_ tion
their ancestral lands are private lands. The present nat'xonal -ax}d' c assllh lctawill
and dispositon system is.not properly equipped with Pr{’J""ls‘onls: eatracts
airly address the peculiar circumstances of a.ncestral lands. Unless al g e
of forest lands are declassified, tribal Filipinos cannot simply rely on

sumption. A year after Ramos was promulgated, the first Public Land Ad
was amended to subsume agricultural lands under a new classification calledig|
“alienable and disposable.”*! “Before the new classification, agricultural lands
were ipso jure alienable and disposable. Now, a proclamation by the Ex:
ecutive Department that the agricultural land is alienable and disposable!
is necessary to release the land from any form of public land concession
private ownership.”® The new classification worked more hardships to claim:
ants who were given two obstacles to overcome: “first, a certification tha
the land is more valuable for agricultural purposes by the Bureau of Forest
and a recommendation by such administrative agency to the Chief Executi
that it be classified as alienable and disposable; second, a proclamation.
any official act by the executive declaring such land open to disposition
concession.”* :

In the wake of the policy-shift of the government to  the pro-fore
presumption, the Supreme Court vacillated in succeeding land classification;
decisions. In some cases the Court would ask the applicants to overcome b

—_— ] .
" it 19SS 1 0 e i, et 5
372 (1972); Direct Lands v. Reyes, 68 ; He ' v,
Forea(trgy 21)26D géCR(X' gg (;983); ch;‘{blic v. De Porkan, 151 SCRAl 88 (1987); chubhclzgr.g(()',;A, 154
' SCRA 4176 (1987); Director of Forest Administration v. Fernandéz, 192 SCRA 121 ( .
® See Republic v. CA, 168 SCRA 77 (1988); Tottoc v. IAC, 180 SCRA 387 (1989). —
i ; : Forestry, il
See V, . Government, 41 Phil. 161 (1920); Adorable v. Director of
45‘1 (:9"20;" II(’;::I:lllflric :U:;::;::s, 56 SCRA 499 (1974); Director of Forestry v. Munoz 23DSCF:£
1128 (19583; Republic v. CA, 89 SCRA 648 (1979); Vallarta v. IAC, 151 SCRA 679 (1987),‘ irec
f Lands v, CA, 172 SCRA 455 (1989).
Commonwealth Act No. 141 (1936), as amended.
d., sec. 6.
" 14, sec. 7.
d., sec. 48 (b) and (c). . .
Policy Research and People Empowerment Division (PRPED), Fegal Rights and ;!esciu;i:‘:m
Center, Inc (LRC), Land Classification: Preliminary Notes on Implication for Upland Population,
hil. Natural Resources Law Journal, Dec. 1988, at 18-19.

—_—
% Id. at 186.

¥ See Ankron v. Government of Philippine Islands, 40- Phil. 10 (1919).
™ Native Title, supra note 77, at 183, ) . .

" Id' - .

% Act No. 2874 (1919) amended Act No. 926,

Rosario 1. Bernardo, Public Land Laws (1900-1945): A Critique on the Classification of our Mﬂ?{
Vital Resource, 1 Phil. Natural Resources Law Journal, Dec. 1988, at 16. ’

%2 Id. at.16-17.
® Id. at 16:

N



106 - AteNeo Law JournaL VOL. 38 NO. £ 1993 o ANCESTRAL DOMAIN RIGHTS 107

public land laws to gain recognition of their pre-conquest vested rights to mue
of their lands. How can the Kalingas, for example, ever own their ancestral land;
via the public land laws when almost the entire Kalinga-Apayao, their mothe
province, form part of the Central Cordiilera Forest Reserve?'? =
While it is true that the pro-forest presumption tends to undermin
vested rights of tribal Filipinos to ancestral lands, such presumption is reasonabl
defensible on the basis of national interest on forest resources. The leading
forestry case of Director of Forestry v. Murioz'® convincingly explains the State
rationale in conserving forest lands: ‘ :

: by a mid-1970s national policy of maintaining at least f{)rty-two percent forest
" cover for environmental considerations.’ The reasoning was that since ap-
proximately forty -two percent of the nation’s total land mass is above eighteen
percent in slope,'” then lands above the cut-off slope should be clonse‘rve(.i.
It was presumed that such lands are forest lands.“’.“ The present rigid criteria
for determining forest cover represented a dramatic departure from previous
‘standards which properly considered the comple'x. 1nter—relat}oqsh1p of bio- |
- physical factors like slope, soil type, su§ceptib:llty to erosion, watersheg
proximity, and flora and fauna.'” The eighteen pe.arcent §lope rule barrg
. ancient occupants of mountainous areas from owning their lands. Thus, in
- one legislative sweep, hundreds of thousands of Ifugaos, Boqtoks, Kankar;a—
eys, Yapayaos, Kalingas, Ibalois, Tinggians, Isnegs, and.other_ highland peoples
of the Gran Cordillera have become virtual squatters in their am-:estral‘ 1_a1;1ds.
The legally sanctioned national affront to the rights of tribal Flygu.\os
does not end with the eighteen percent slope rule. 'l?he law, .by .prohl.bltmg
under pain of fines and imprisonment'? swidden farming or kaingin, serlo.usl'y
undermines the economic base of tribal Filipinos. Swidden'" farming or kaingin
is the primary source of livelihood of almost all.ind'igen.oue:, peoplgs oi thg
country. Outlawing this shifting method of cultivation is like taking foo
away from at least ten percent of the .country’s Ropulatlon. o
Swidden farming has always been largely mlﬁun.derstqod. _ It is o;teg
categorically condemned as primitive, waste.ful or 1l}egal -W}th little regar
for such pertinent local variables as population density, ave.nlable.: land a:iea,
dimate, or native agricultural knowledge.”"™ But the pervasive misconception
that swidden farming is ecologically disastrous hasbeen debur}ked by li"e.specfed
‘anthropologists like Conklin who have done extensive studies on Philippine
indigenous shifting methods of agriculture. )
. Conklin observed that the Hanunuo Mangyan practices a well-managed
swidden farming which has sustained the tribe for cgﬁtunes w%thout damaging
the ecological balance in the environment. He vividly describes a Mangyan

‘swidden plot which is about three acres in size as a tropical garden with

The view this Court takes of the cases at bar is but adherence to public policy
that should be followed with respect to forest lands. Many have written
much, and many more have spoken, and quite often, about the pressing
need for forest preservation, conservation, protection, development, and
reforestation. Not without justification. For, forests constitute a vital segment
of any country’s natural resources. It is of common knowledge by now that
absence of the necessary green cover on our lands produces a number of
adverse- or ill effects of serious proportions. Without the trees, watersheds
dry up, rivers and lakes which they supply are emptied of their contents.
_The fish disappear.. Denuded areas become dust bowls. As waterfalls cease
to function, so will hydro-electric plants. With the rains, the fertile top soil
is washed away; geological erosion results. With erosion come the dreaded
floods that wreak havoc and destruction to property— crops, livestock, houses,
and high-ways— not to mention precious human lives. Irideed, the foregoing
" observation should be written down in a lumberman’s decalogue.

Because of the importance of forests to the nation, the State’s police power
has been wielded to regulate the use and occupancy of forests and forest
. reserves.'” .

There is nothing objectionable about the pro-forest presumption as havi
been formulated to conserve forest lands except that such presumption h
been arbitrarily applied to the prejudice of millions of tribal Filipinos who
culture and economy are so interwoven with forest lands. The present . la;
governing forest lands' is a showcase of the State’s lack of respect for t
almost sacrosanct relationship of tribal Filipinos to their ancestral lands

It was the eighteen percent slope rule which finally sounded the dea
knell for vested rights to ancestral lands located within forest lands. Sectid
15 of The Revised Forestry Code, as amended, declares: “No lands of t
public domain eighteen percent in slope or over shall be classified as alienab
and disposable, nor any forest land fifty percent in slope or over, as grazin
land. xxx” How the sweeping cut-off figures. were arrived at has been th
subject of many polemics. Actually, the eighteen percent slope rule was spawne!

—

' Native Title, supra note 77, at 184.
% The land rises 18 meters in height from sea level for every 100 meters run.

*Native Title, supra note 77, at 184.
Id.

P.D. 705 as amended, sec. 69. “xxx (I)n the case of an offender found guilty of making Kaiug.in,
the penalty shall be imprisonment for not less than two nor more than four years and fmf
equal to eight times the regular forest charges due on the forest products destroyed xxx.

! Swidden farming is known by such designation as field forest rotation, slash and burn agricu!ture,
shifting cultivation, or kaingin. The term “swidden” comes from the Nort}T England dialect
word “swithen or swivven” which means burned clearing. See Harold C. Conklin, An Ethnological
‘AVPYOach to Shifting Cultivation, ENVIRONMENT AND CULTURAL BEHAVIOR, ECOLOGICAL STUDIES IN
CULTURAL ANTHROPOLOGY 222 (Andrew Vayda ed., 1969).

P14, at 221,

%2 Aranal-Sereno, supra note 37, at 445.
10323 SCRA 1183 (1968).
1 Id. at 1214.

1% The Revised Forestry Code, Presidential Decree No. 705, as amended (1987).



’ ' = 1993 ‘ ANCESTRAL DOMAIN RIGHTS 109
108 = ATeENEO Law JournaL VOL. 38 NO. o - : o

The Revised Forestry Code, as amended.by.P.D. 1559, coxpmands the c.ourts;
in cases of kaingin farming together with .the unauthorized oclg(:xpat;‘on o
national parks, to order the eviction of the violator frfam the l.anc!. “Int eggyi
the law is supposed tobe directed at everyone, but in practice it is the ttn 1;:1
Filipinos dependent on kaingin farming on ancestral lands who areh actua z
hit by, the automatic eviction provision. In'deed, the law takes no chances 1 !
conserving the forests. It has no scruples in resorting to confzscatl:ny r:l_zanl
repugnant to the constitutional due process <.:lau.se in x'nanaguig:t e tr}a.l tll'::t
patrimony. How could a civilized scciety maintain an immora situa 1;)::‘ 12}
sanctions through legal niceties the extinction of its minority popltlha 1}3 n;
" It is simply amazing how the State, as sqccessor-m—mtergst to de' tgs
under a misplaced version of the Regalian Doctrine, can recognize Yesteh righ s
to the land out of sheer generosity, and at the same time ex‘tmguxsh t 1;\ same
rights out of.serious concern for the national patrimony, without Ife?J , ngﬁz
guilt on the underlying coniradictions and resulting injustices. The Public and
Act allows tribal Filipinos to own the lands they have pogse;ssed 51;1ice :m
immemorial: At the same time the Revised Forestry Code prohibits the aliena i:m
of lands which turn out to be ancestral lands. The left‘ k.manfi takes away lw ;t
the right hand has given. Itis possible that the classification of pubhcbg.n s
_can lead to an absurd and unjust national picture of large-scale land-grabbing.

as many as forty diverse kinds.of crops growing simultaneously.'® He al
points out that the Mangyans who manage the system are natural botanicale
experts who could distinguish more than 1,600 different plant types includings
an impressive number of 430 cultivates.'

Swidden farming has been found to be ecologically sound, becatise
is based on the principle of bio-diversity characterized by tropical forest
Experts on the field have this to say:

In sum, a description of swidden farming as a system in which “a natural
forest is transformed into a harvestable” forest seems a rather apt one. With
respect to degree of generalization (diversity), to proportion of total system
resources stored in living forms, and to closed-cover protection of an already
weakened soil against the direct impact of rain and sun, the swidden plot
is not a “fiéld” at all in the sense, but a miniaturized tropical forest, composed
mainly. of food-producing and other useful cultivates."* '

The two main objections to Swidden farming or kaingin—namely: th:
it is a cause of forest fires and that it is a wasteful practice as the field
abandoned after some time, have likewise been struck down by credib
studies. Indigenous farmers have been shown to be very cautious in preparin
the swidden field. The Tinggians in the Province of Abra, for instance, constru
a fireline called “gaatan” around the intended swidden or uma before burnin
the dried up cuttings in the clearing." This fireline is similar to the fouts
meter-wide safety path cleared by Mangyans around their swidden plots.
In this way, fire is contained within the uma. Additional precautions are als
made by conducting the burning or firing during less windy days or
times when the wind blows away from the forest."® With regard to the issu
of abandonment of the field, such practice is not actually sheer waste of th
land. The swidden field is abandoned after some. time so that the soil ca
regenerate its spent out nutrients. The fallow period lasts anywhere from
tc 15 years before the swidden is cleared and burned again for anothel
cultivation.”” Swidden farming, when well-managed, has been proven to b
an efficient and ecologically sound cyclical shifting method of cultivatio:
The law by absolutely prohibiting kaingin without distinction only shows th
it has improperly ventured into a field it cannot competently regulate. . :

The ban on swidden farming is brought up to further illustrate th
the law is consistent in depriving tribal Filipinos of their ancestral land

II. ANALYSIS OF RESPONSES
A. Jurisprudence

Jurisprudence on the contentious public lands. po.li'cy of thebslzatlem}:g:
been fraught with vacillations on the effect of registration of public nds
- under claim of acquisitive prescription. On many occasions, the (;ourt pr 1
~ the Regalian Doctrine in deciding that lands cease to bec public lands only
upon the issuance of certificates of title.”?' In con'trast,. tllmere _hav:zubeen c_atses
- where the court upheld vested rights,”? including native title,”® by :{u ﬁe
of long-time possession of the land, and declareq ghat lax}ds a;xtoma'lc':ivz
become private upon the completion of the re9u1_51te period c;\ acqt;st ive
Prescription provided for in the law. Present )unsprqdence, owgc;/ , :
taken the turn that a certificate of title merely constitutes an evidence o

—

" Presidential Decree No. 705, as amended, sec. 69, 2nd par. RA
® o5, Oh Cho v, Director of Lands, 75 Phil. 890 (1946); MERALCO o. Castro-Bartolome, 114 3

o h t of present
2 “It has been observed that, generally, the term ‘vested right’ expresses the concept o pr
fixed interest, which in right reason and natural justice should l?e protected against arbn.?:)e/
* State action, or an innately just and imperative right which an "enhghtened frcee spcaft); :gnssa{A
to inherent and irrefragable individual rights, cannot deny.” See Ayog v.gzx«;x, %;,587 Jsaty
493 at 499 (1982) citing Pennsylvania Greyhound Lines, Inc. v. Rosenthal, 1 . .
B The te.rm “native title” refers to the original pre-conquest private title to the land as understood
in Cariiio v, Insular Government, 41 Phil. 935 (1909).

"3 Clifford Geertz, Two Types of Ecosystems, ENVIRONMENT AND CuLTURAL BeHAvIOR, EcoLocich
Stupies IN CULTURAL ANTHROPOLOGY 8.

M d at 5.
14, at 14. .
' FILOMENO AGUILAR, JR., SociaL FORESTRY FOR UPLAND DEevELOPMENT: FOur Case Stupies 216 (1982)
" Conklin, supra note 111, at 226. L
ns Id.

W Id, at 228; supra note 113, at 13; supra note 116, at 28.
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ownership. What vests private title to public lands is not its registration by
the long-time: occupation thereof.'? It is within the context of tension betwee;
the operation of the Regalian Doctrine and the recognition -of vested right

that the Court tried to address the issue on ancestral land.

At present, the courts adjudicate ancestral land claims on the basis o
Section 48 (b) in relation to Section 48 (c) of Commonwealth Act No. 14%

as amended, reproduced as follows:

Sec. 48. The following described citizens of the Philippines, occupying
lands of the public domain or claiming to own any such lands or an interest
therein, but whose titles have not been perfected or completed, may apply
to the Court of First Instance {now the Regional Trial Court] of the Province
where the land is located for confirmation of their claims and issuance
of a certificate of title thereafter, under the Land Registration Act, to wit:

X X X 1

(b) Those who by themselves or through their predecessors-in-interest have
been, in continuous, exclusive, and notorious possession and occupation
of agricultural lands of the public domain, under a bona fide claim of
acquisition or ownership, for at least thirty years immediately preceding
the filing of the application for confirmation of title, except when pre-
vented by war or force majeur. Those shall be conclusively presumed
to have perfomed all the conditions essential to a government grant and
shall be entitled to a certificate of title under the provisions of this chapter.

(c) Members of the national cultural minorities who by themselves or through
their predecessors-in-interest have been in.open, continous, exclusive,
and notorious possession and occupation of lands of the public domain
suitable to agriculture whether disposable or not, under a bona fide claim
of ownership for at least 30 years shall be entitled to the rights granted
in subsection (b) hereof.'” ) .

The deadline for the applicability of Section 48 for the judicial confi
mation of imperfect or incomplete titles originally expired on December 3}
1938, but the last day had been repeatedly extended.'”® Under Republic A
No. 6940, claimants under the Section now have until December 31, 2000
file their petitions. : - ,

The two leading cases that laid down definite pronouncements regarding
the correct interpretation of Section 48 (b) of Commonwealth Act No. 1

™ De Guzman v. CA, 156 SCRA 701(1987); Diicctor of Lands Management v. CA, 205 SCRA
(1992).
12> As amended by Republicuz_\ct' No. 1942 and Republic Act No. 3872 (1964).

2¢ Up to Dec. 31, 1941 by Cohx}ﬂor‘jwe_altb Act No. 292; up to Dec. 31, 1957 by Republic
No. 107; up to Dec. 31, 1968 by Republic Act No. 2061; up to Pec. 31,.1976 by Republic AZ
No. 6236; up to Dec. 31, 1987 by Presidential Decree. No. 1073.
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are Manila Electric Company v. Castro-Bartolome (1982)” and Director of Lands
- . Intermediate Appellate Court (1986),'* which overturned the former. The
parties who sought registration of the land in the cases, howeve.r, were r-\ot
imembers of the indigenous cultural communities, but corporations which
" race their respective titles to their predecessors-l{l—!r}terest wh9 l.\ad pos-
sessed the lands for the statutory period of acquisitive prescription.

In 1976, MERALCO filed an application for judicial confirmation of its

sitle to two lots with a total area of 165 square meters lo.ca‘ted at Tanay,
Rizal. The land used to be possessed by Ramos, who sold it in 1947 to the
Piguing spouses who, in turn sold it to MERALCO in 1976. The Goyernment
opposed the application on the grounds that M}ERALCO as a private col'r-
poration was disqualified - by the 1973 Constitution f_rom acquiring public
lands, and that the applicant and its predecessors-in-interest had not }:)een
in possession of the land for the period required by law to v‘est private
ownership. The trial court assumed that the land sought to l_)e registered was
public land. It dismissed MERALCO’s application believing that Section
48 (b) of Commonwealth Act No. 141 covers only naturzl persons and ;o‘;,
juridical persons. On appeal to the Supreme Court, MERALCO contende
that the land had long become private land in the hands of the predecessors-
in-interest by virtue of acquisitive prescription even before the 1973 Consti-
“tution took effect. The Court through Justice Aquino ruled:.

We hold that, as between the State and the MERALCO, the saic! land is
still public land. It would cease to be public land only upon the issuance
of the certificate of title to any Filipino citizen claiming it u.m.:ler Section
48 (b). Because it is still public land and the MERALC_O, as a juridical percsgr,l,
is disqualified to apply for its registration under Section 48 (b), MER,QL s
application cannot be given due course or has to be dismissed.

The petitioner relied on the ruling in Susiv. Razon' that an open, continuous,

-'and adverse pessession of a land of the pubiic domain from time in'fma.emonal
by a private individual personally and through his predecessors-in-interest

confers private ownership on said possessor. The Court struck down {\:{ERALCO s
contention by citing its ruling in Oh Cho v. Director of Lands:

The benefits provided in the Public Land Act to applicgnt's immediate-
predecessor-in-interest are or constitute a grant or conce§Slon by thg Stat[e,

and before they could acquire any right under such.be.nehts, the applicant’s
‘immediate predecessor-in-interest should comply ‘with the condition pre-
cedent for the grant of such benefits. :

—_—
?2’ 114 SCRA 799 (1982).
,}‘”‘MG SCRA 509 (1986).
™ MERALCO, 114 SCRA at 806.
™ 48 Phil. 424 (1925).

75 Phil. 890 (1946).

101945
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The condition precedent is to apply for the registration of the land of which
they have been in possession since July 26, 1894. This is what the applicant’s
immediate pedecessor-in-interest (meaning the Piguing spouses in the instant
case) failed to do. '

They did not have any vested right in the lot amounting to title which
was transmissible to the applicant. The only right, it may be thus called,
is their possession of the lot which, tacked to that of their predecessor-
in-interest, may be availed of by a qualified person to apply for its reg-
istration but not by a person as the appliant is disqualified.’

Justice Teehankee entered a vigorous-dissenting opinion based on thes

failure of the majority to adhere to established doctrine since the 1909 ca

of Carifio v. Insular Government," the 1925 case of Susi v. Razon,"* down

the 1980 case of Herico v. Dar'™ that those who have held open, exclusiveZ

and unchallenged possession of alienable public land for the statutory perio

provided by law shall be conclusively presumed to have performed all t

conditions essential to a Government grant and shall be entitled to a certificatez|

of title.”* Justice Teehankee maintained that lands ipso jure, or by operatio

of law, cease to be lands of the public domain upon completion of the perio,

“of acquisitive prescription under the Public Land Act. His dissent in MERALC
was subsequently adopted by the Court four years later in Director of Land
The factual background of Director of Lands was similar to that of MERALCI

In Director of Lands, ACME Corporation purchased in 1962 during the effe
tivity of the 1935 Constitution five parcels of land measuring 481,390 squa
meters from members of the Dumagat tribe who have held the 1and since tim
immemorial. ACME applied for a Torrens title to the land in 1981, at the tim
the 1973 Constitution had already barred corporations from acquiring lands of
the public domain. The trial court granted the registration after making a findin|
that “the land scught to be registered is a private land pursuant to the provisio
of Republic Act 3872'” granting absolute ownership to members of the nor
Christian tribes on land occupied by them or their ancestral lands, whether wit
the alienable or disposable public land or within the public domain.”® O
appeal, the Court citing its previous rulings in Herico, Susi, and Carino affirme
the lower court’s decision. Speaking through-Justice Narvasa, the Court rule

The majority ruling in MERALCO must be reconsidered and no longer
deemed binding precedent. The correct rulé as enuriciated in the line of
cases already referred to, is that alienable public land held by a possessor,

132 MERALCO, 114 SCRA at 808.

15 41 Phil. 935 (1909). '

¥4 48 Phil. 424 (1925).

19595 SCRA 437 (1980).

1% MERALCO, 114 SCRA at:813.

¥ The Second Public Land Act amending Act No. 926.
% Director of Lands, 146 SCRA at 514.
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’ lly or through his predecessor-in-interest, openly, continuously,
gslc'isoer;?:l\z,sive]y for gthe prezcribed statutory pgriod 30 yearsbun;i‘er Tel;:
Public Land ‘Act, as amended) is convertez.i to private Property ); the 211 Te
lapse or completion of said period ipso jure. Following thatlru e alr:’eacl
the basis of the undisputed facts, the land s_ub)ect to this app;al V\Las ;CMEy
private property at the time it was acqun_red from the_ lr.\ els by hibmor;
ACME thereby acquired a registrable ntl_e, ther_e being 323"pm
against said corporation’s holding or owning private land.

The Director of Lands ruling insofar as'the interpretation .of Sectiog_ 48
of Commonwealth Act No. 141 is. concerned has been ullia}:ield in 1succe’iien elr;gf
¢ ' irector of. Lands has relied on a long
cases up to the most recent ones. Dir ec. ' ¢
cases b:sed on the Carifio-decision, which overturned .the doctnne‘la;cll) gov:r;
in the 1904 case of Valenton, et.al. v. Murciano."® Thus, a fair assessment of Uzrecto

* of Lands can hardly be reached without looking at Carifio in the light of Valenton.

i alenton. In the year when the land registration courts were fu.'st
set uglgitltl‘\/ealzountry unde); Act No. 496! by the Nor'th Am'eru;an colosnl:ial
government, the Court was asked to rule in Valenten which basis o c:wTr;‘er Cas}:
should prevail: long-time occupation or a deed from the government. ! ;: ase
was decided at a time when the colonial government was empov'vereci ' e}; ihe
Philippine Bill of 1902 to enact rules and prescnb'e terms fo_r perfec:.tu'\gt e;i ec
titles to public lands acquired during the .Spamsh colgmal adnfurlus rau o

The plaintiffs entered a tract of land in 1860. Their peaceful occ pa on
of the land was interrupted in 1892 w}lllenldefiendantg\;iigrﬂzggezctii\f;sc ugied

in Capulong, denounced the land as publc, , ccu

{:rl;das 23:23 by tIlJ\e exisgting Government of the Philippine Is'lands, and Pih't“:%:g .
for the sale of the land to him. Murciano, over the objections of the p a1:1 .lthe/
succeeded in acquiring for Capulong the land by purcha_se pqr;uan; c:l phe
Spanish Mortgage Law of 1889, which‘ then govgrned the dlSBOS.lft;On omznded
lands. Capulong later on scld the land to Murciano. The plaintiffs co ended
that they had become absolute owners of the property by \Sr{rtueporﬁ;jas
adverse possession for thirty years in accordance with the Siete Ma cian(;
as well as in the Civil Code. The trial court held for defendant. Mur an
on the ground that the plaintiffs had lost all rights to the la.nd bl): not Ii))\.lersﬁon%
during the Spanish administrative land transfe_r proceed}ng tdexr obj ctions
to the sale. On appeal to the Supreme Court, the issue c9n51dere w.vats., f\fv thet
or not during the years 1860 to 1890, private persons like th_e plalcrll ll) S ceans
-have obtained as against the State the ownership of .Pubhc land by mf ns
of occupation. After a lengthy discourse on t_he Spanish land laws in fo
then, the Courts through Justice Willard said:

——

™14 at 522.523.
™3 Phil. 537 (1904).
" Land Registration Act (1902).
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We hold that from 1860 to 1892 there was no law by which the plaintiff
could obtain the ownership of. these lands by prescription, without any
action by the State, and that judgment below declaring the defendant the
owner must be affirmed.'? '

What proved fatal to the plaintiffs’ cause was their failure to have their
land adjusted as-required by Article 8 of the Royal Cedula of June 25, 1880

which provided: _ , :

Art. 8. If the interested parties shall not ask an adjustment of the lands
whose possession they are unlawfully enjoying within the time of one year,
or, the adjustment having been granted by the authorities, they shall fail
to fulfill their obligation in connection with the compromise, by paying.
the proper sum irto the treasury, the latter will, by virtue of the authority
vested in it, reassert the ownership of the State over the lands, and will,
after fixing the value thereof proceed to sell at public auction that part
of the same which either because it may have been reduced to cultivation
or is not located within the forest zone is not deemed advisable to preserve
as the State forest reservation.'*

The plaintiffs, however, could have still gained ownership of the land
had the Court interpreted in favor of the plaintiffs the doubt surrounding

the meaning of the following provisions in the Royal Cedula:

Art. 4. For all legal effects, those will be considered proprietors of the royal
land herein treated who may prove that they have possessed the land
without interruption during the period of ten years, by virtue of good title
and good faith. : :

o Art. 5. In the same manner, those without such title deeds may prove that
they have possessed their said lands without interruption for a period of
twenty years, if in state of cultivation, or for a period. of thirty if un-
cultivated, shall be regarded as proprietors thereof.!#

The Court admitted that the wording of the provisions was not clear
on three points: first, whether they automatically vested on those covered
absolute ownership of the land without any action on their part or that of
the-State; second, whether they required those covered to seek an adjustment
and obtain a deed from the State; and third, whether the failure to obtain
a deed from the State within a prescribed period of time would result in the
loss of all interests in the land. The Court upheld the Regalian Doctrine and
resolved the doubt in favor of the State. The doctrine-thus laid down was

"2 Vglenton, 3 Phil at 557.

3 Justice Holmes in Carifio would hold that this Royal Decree only applies k.o wrongful occupants
of the land and not to those who have acquired vested rights to the land by long-time
possession thereof.

" Valenton, 3 Phil at 549-550. [English Translation suppiied by the Court.)

5 Id. at 549. )
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similar to the ruling in MERALCO. The Courtt. in Valenton declared that public
e private by state action. ‘ .
landsvcaal:\nt(:)rr‘llii:: i\(:)l:‘anpextraord?nary judicial pronouncement at that time.
< The decision arrived at was consistent with ?h.e policy e‘nunmatect ;n ?:It\cll\lfo
9266 adopting the Spanish policy of requiring se.:ttlers or;qput‘lxzmerican
obtain deeds from the State.'” What came as a surprise to theb or ;'ce menican
colonial government was the land::nark case of Carifio penned by ]u.s ice He
i reme Court. ) '
for tk}frigrn :Le&éﬂ?;ZZ?S tlsllell:;’hilippine Supreme. Court consistently applied the
ruling in Valenton.** Even Carifio itself would have bgen,a <}:\lon{j of ‘(;'ulsetr;ttoer;
had not the plaintiff Mateo Carifio appealed the case to the Unite
Supreixrx\le19%(3):1;\:1ateo Carifio, an Ibaloi, sought to register inth tk;& lanFl arlei%—
 istration court a parcel of land measur;\g 146 hetctarelalsa?;agsei 152 ;l;ea ndu;\cc(:zpieg
of Baguio in the Province of Benguet. His ances ors ha eessed AN oand the
the land since time immemorial. His grandfather had bu1 t fen .
i i iliivated the land using

property for the holding of cattle. His fathf:r had cu d the lane vt

it for pasturing cattle. It was not disputed that Carifio in ;
{)::;Sif;\f alltccfordpance wi%h Igorot custom. He ‘tried to have the la_r\g gd]uwsrt\etg
unider the Spanish land laws, but no document issued from the Spamsh ;o ani-sh
In 1901, Carifio obtained a possessory title to the land underht e v};r o
Mortgage Law.'®® The North American cplomal governmeé\t, ;)nwtin ,hign
"+ nored his possessory title and built a public road on the_e land pro pt %Vhile
to seek a Torrens title to his property in F}}e land registration cour - i
his petition was pending, a United States military reservation wzlxs pc;‘c:51
over his land, hence he and his cattle were ord_e_re'd off _the_ amf . beolute
In 1904, the land registration court granted Carifio’s ap.p:hcapor\I olr :\1 A
ownership to the land. Both the Government of the Phlhpplm; s :‘Instance
the United States Government appealed the case to ‘tsl;e Court of n;s tance
of Benguet which dismissed Carifio’s appl{catlon. : Carino \;rien :}:N o thy
Supreme Court which, rebuffed him :y_ :\\pplymg‘ lt;hfh\eall-e;r!\;c:: drust;\tge.s Summems

i loi, Carifio took the case t . .

airfit;ﬁl Iale\:virilt‘:’ (?f error. On one hand, the government invoked the regalian

6 Section 56 of Act. No. 926 required claimants to public lands to file a petition for confirmation
of imperfect titles with the land registration court.

M il at 553.

- :::e,fl.‘:::i:i [:r}.“t/aldez, 6 Phil. 320 (1906); Tiglao ©. Insular Government, 7 Phil. 80 (1906).

" It was the practice of the Spanish Colorl\ijrxl Government not fto issge title to ;}f\et}l\go;;);s‘:if;e
Invisible Peoples, supra note 71 at 288, citing the testimony o the Governor
of Benguet.

 Maura Law or the Royal Decree of Feb. 13, 1894.

B Invisil s, supra note 71 at 288-289. .

1sz'Wzi::1'i!:1186):::)F:\l:hs affer the appeal was filed, the Philippine Cgmmission revoked t_h}e‘ a:lc:i\’ionrcl;);
of the land registration courts to entertain land registration petitions over resource-rich p
including Benguet. Id. at 289.
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theory and contended that Carifio failed to comply with the provisions
the Royal Decree of June 25, 1880, which required registration of land claims?
within 2 limited period of time. Carifio, on the other hand, asserted that he.
was the absolute owner of the land jure gentium, and that the land never formed
part of the public domain.'® Justice Holmes found for Cariiio and ruled:

. There are indications that registration was expected from all, but none
“sufficient to show that, for want of it, ownership actually gained would
be lost. The effect of the proof, whenever made, was not to confer title,
but simply to establish it, as already conferred by the decree, if not by
earlier law. The royal decree of February 13, 1894 declaring forfeited titles
that were capable of adjustment under decree of 1880, for which adjust-
ment had not been sought, should not be construed as confiscation, bu
as the withdrawal of a privilege.'* .

Carifio. stood out in Philippine jurisprudence as the first, and probably
the only case to uphold native title of-tribal Filipinos. The following
pronouncement became the standard by which succeeding ancestral land
cases have been decided:

It might, perhaps, be proper and sufficient to say that when, as far back
as testimony goes, the land has been held by individuals under a claim of
private ownership, it will be presumed to have been held in the same way
from before the Spanish Conquest, and never to have been public land.'®

Evidently, Justice Holmes believed that ancestral lands had always been
private lands over which ancient possessors thereof enjoyed a vested right<&
to ownership known as native title. -

Native title is a concept derived from the United States common law:
concept of aboriginal title.'s In American jurisprudence, the aboriginal title:
of American Indians is based on their presence on the land before the arrival
of the White settlers.'” Johnson v. Mcintosh,"® the leading American case on:
conveyance of Indian lands decided.in 1823, at least recognizes the rights &
of Indians to their lands, even if such rights were limited to mere occupancy.;
Moreover, Justice Marshall in Johnson affirmed the government’s right t
extinguish native title only by purchase or by conquest.

In the light of the then prevailing American jurisprudence on aborigin:
title, it was not surprising for Justice Holmes to have justified Carifio’s nativ
title in this manner: '

13 Supra note 15 at 170. Excerpts from, the “Brief on Behalf of Plaintiff in Error” filed by th
Attorney for Mateo Carifio. ’ '

4 Cariiio, 41 Phil at 944.
55 Id,  at 941.

1% Antonio M. La Vifa, Arguments for Communal Title, 1 Phil. Natural Rescurces Law Journal:
Dec. 1988, at 268 citing Lynch,Jr.

57 U.S. v. Ringrose, 788 F. 2d 638, at 641 citing Tee-Hit-Hon Indians v. United States, 348 U.S. 27
271 (1955). .

158 21 U.S. (8 Wheat) 543.
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abited by a tribe that the Solicitor-Generahl,
in his argument, characterized as a savagfe ;‘ribse tha_t ‘:\e&e;wv:‘as Il':r;:oeuegm ; }
civi ili the Spanis! .
under the civil or military government of the . L ted
le, i in, that the Spanish officials would not have grante
probable, if not certain, t > s > o A e
i i tration to which formerly p
anyone in that province .the regis B e id have made his e
was entitled by the Spanish laws, and whic ave s e
i have been the technical position
beyond question good. Whatever may ha * 4 tion o
i the United States, he
in, it does not follow that, in the view o
lsgsat";ll rights and was-a mere trespasser when the present goverrém:i:tl
seized his land. The argument to that effect seerfnshto Ialino:lin(t)ftci :zo:\ 2
i i i t of the Islan "
f native titles throughout an important par X
?east, for the want of ceremonies which the ‘.‘Sgamards would not have
permitted and had not the power to enforce.

not able to effectively extingaish Ca'riﬁo's native
t by the Government that native title had been
Holmes subtly dis-

The Province of Benguet was inh

Simply put, Spain was
title. To meet any argumen \ ; '
extinguished by cession via the Treaty’ of. P_ans, Jushce
tinguished between native title and aboriginal title:

eyt e S A
e e o, e i e domnant e, L
ro oo abing e n Piippineswasdifret Noone e uP s
‘ovl:)j::? i?\e?}fel?:tte,r?ala:da:\ic:istration of the islands is to do justice to the

. NI
natives, not to exploit their country for private gain.

For the United States Supreme Court, the United .S‘tate‘s cc;lclmﬁjlsgg:;
ernment was mandated not primarily todoccupy the cI;:;lleg;ntehesPi\ ilip’pine
. . S
to administer them. Consistent with the due process L the B

i ifio i the arbitrary extinguishmer
Bill of 1902, Carifio in effect declared that t r e
' i t can be fairly concluded
native title cannot be tolerated. In this backdrop, b o<
that ancestral lands are not covered bly the regalian theory adopted by
United States in administering the colony. , N ,
For the tribal Filipinos, Carifio was their strugg.le sone shml:ng n:;::‘r;;
which died out too soon. The Carifio decision was ignored by bt e 1ex hyin
department which continued to exprop:iatela:\cestralitllla:ﬁstheygz :; imeng_
i w
them as inalienable forests lands.'" The legislature, 1 2 _ €
tions, tried to entrench in the Public Land Acts 1ttllt‘eACCatr gz ;i;)lct:l:; :\;‘l:llgg
now became Sec. 48 (b} and (c) of Commonwealt . 141, and ,
up accidentally repudiating native titles by creating the p'reslt:zm,l?l:;orc\o:ll;z:s
ancestral lands originally formed part of the public domain.
R
™ Cariio, 41 Phil at 939.
W 4. at 939-940.
" Invisible Peoples, supra note 71, at 299.

 Act No. 926 (1903) and Act No. 2874 (1919)
of Commonwealth Act No. 141. See Leonen,

both contained provisions similar to sec. 48(b)
supra note 72, at 24.
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which probably had twice the legislature’s goodwill, applied Carifio in con =
struing Section 48 (b) of Commonwealth Acts No. 141 and came up withs
doctrines that missed Justice Holmes’ more essential points.'® 3
Going back to Director of Lands., the ruling in that case, as mentioned, trace
its roots to a long line of cases from Herico to. Susi which were all precipitate
by Carifio. While both Carisio and the Director of Lands cluster of cases arrive
at the same conclusion that the native occupants of the land are entitled to a:
certificate of title by virtue of long-time possession of the land, it must be stresse
that unlike the Director: of Lands cluster, Carifio was not decided under the Publi
Land Acts, but rather under the common law concept of native title and due=
process. The divergence in the bases used makes a big. difference when th
decisions are viewed in the light of the Regalian Doctrine. Carifio, by upholdin
_native title and by saying that ancestral lands never formed part of the publi
domain, carves out an exception to the prevailing theory that all lands of th
public domain are owned by the State. Hence, Cariiio allows the alienatio
of ancestral lands regardless of whether such lands are classified by law a:
inalienable forest lands. In contrast, the Director of Lands cluster, by bringin
ancestral lands under the operation of the Public Land Act, assumes that suc
lands-have once formed part of the public domain, and are therefore subject
to the statutory and constitutional prohibition on the alienation of forest lands.'®
The fine distinctions made may seem like splitting hairs over a legal issue overru:
by the entrenchment of the Regalian Doctrine in the Constitution. But how else&%|
can one explain the incontrovertible fact that the Carifio decision has never been
overturned by the Supreme Court in all the occasions that exposed the said
ruling to a possible rejection? '
‘With, Carifio in place, all is not lost for the cause of tribal Filipinos to
recover their ancestral lands, especially in the wake of new development
in the nation’s recent attempts to address the ancestral domain problem.

Doctrine. But with the effectivity of the present Constitution, the .sulp:rerg:gl
of the Regalian Doctrine over certain portions 'of the public dor;lam as been
seriously challenged by constitutional innovations gearec.:l for the relc?igr:n or
" of the rights of indigenous cultural communities to the.n' ancestkra l?m t(;
. To put these innovations in the prgper perspective, a little backtracking
jous constitutions is in order. : _ e
the P’EG}:\ZI(;‘J?}S Constitution did not carry any state .p(‘>licy on tr-._bal Fxhpmosi
who were then officially known as non-Christian flhplnos or n_at;onal c1_11tura
minorities. The raging issue then was the _consgrvatlon of the national lf)ratnmonyf
for the Filipinos. It was this kind of nationalism that impelled the framers of
the fundamental law to entrench the Regalian Doctrinein the 1'935 Constitution. |
 The national fervor to conserve lands of the Pubhc domain and the rf\atl};al
resources therein did not contemplate conserving as well the culture of tri at
- Filipinps, who virtually depend on forest resources for subsistence. .Tl:ll‘s is nos
surprising, for the mainstream society then lo?ked down upon the md 1genc:k1:e
way of life as backward. Confirming the State’s condesgendmg attitude on
culture of tribal Filipinos is the passage of the law creating ?he Corl:\m}ssnon on
National Integration (CNI) in 1957 pursuant to the following policy:

It is hereby declared to be the policy of ;ongress to f_oster, accele;ate, an(l:l
accomplish by all adequate means and in a systematic manner the moral,
material, economic, social, and political advanc_eme.nf of the NOn-Chl'lStlall'l
Filipino, hereinafter called National Cultural Mmonugs, and -to rgndelitl'ea i
complete, and permanent the integration of all the said National Cultura
Minorities.'®

’ called for a policy of integration of tribal Filipir}os into t}'\e
Phili;;r;lif\el ?n“;ins,tream. Thisp;olic); harked back to the N oyth American cglomal
government policy of assimilation which led to the‘estabhshment of the ure;u
of Non-Christian Tribes (BNCT) in 1903.' It will be remembered .that t ef
BNCT was responsible for shipping to the United States a whole village o
Igorots to be ogled at by the white race at the Phihpgme exhxb.u' dur'mg t%\e
seven month-long 1904 Louisiana Purchase Centennial Exposition in Mis-
souri.”® The BNCT treated the tribal Filipinos as immature wa‘rc%s. whs should
" be guided, educated, and eventually assimilated into the ”cwl'hzed world.
The CNI was given, more or less, the same task. Thus: th.e ppst-mdepende;c;
policy of integration, like the colonial policy of assimilation, was founde

B. Innovations: From Integration-to Preservation

From the time the Philippines became a Republic in 1946 up to the
present, three fundamental laws have successively governed ‘it, namely: the
1935, 1973, and the 1987 Constitutions. In all three fundamental laws, thes
State has always asserted awnership over the lands of the public domain and
all the minerals and other natural resources found therein.’® Thus, it can
be said that the Constitution has been the traditional domain of the Regalian

ituti i 7 ces: rview, 3 Phil.

""'Adrian S. Cristobal Jr., The Constitutional Policy on Natural Resources: An Overview,
Natural Resources Law Journal, Dec. 1990, at 48 citing 2 ARUECO, THe FRAMING OF THE PHILIPPINE
ConsiTuTion 595 (1949). \ _ o

“ i e rapi d complete manner the econontic, sociai,
Republic Act No. 1888, An act to effectuate a more mp@ and complete | . omic, S0
moly;')nl, and ;olih'cal advancement of the non-Christian Filipinos or naﬁonal cultural mfnor‘_ﬂ_le- q;ld
to render real, complete, and permanent the integration of all 'sm_d national cul'hmzl lmmoutl_es into
the body poli;ic, creating the Commission on National Integration charged with said functions.

“0J. Lynch, Jr., The Philippine Colonial Dichotomy: Attraction and Disenfranchisement, 63 Phil.
LJ., at 139 (1988); Sourcesook, supra note 15, at 226.

™ Id. at 140-141.

f"_é.g. Lee Hong Hok v. David, 48 SCRA 372 (1972), for a.contrary -decision, cited Carifio to ﬁphold
the totality of the application of the Regalian Doctrine. Oh Cho v. Director of Lands, 75 Phil
890 (1946) cited Carijio accurately, but only for an obiter pronouncement.

14 Aranal-Sereno, supra note 37, at 431.

1> Sec. 4 of Presidential Decree No. 1073 (1977) provides that sec. 48 (b) of Commonwealth Ac
No. 141 does not apply to forest lands; Director of Lands. v. CA, 133 SCRA 701 (1984) ruled
that sec. 48(b) of Commonwealth Act No. 141 cannot apply to forest lands before such lands
are declassified to form part of the disposable agricultural land.

1% PriLippiNe Const.. art. XIV, sec. 1 (1935); art. XIV, sec. 8 (1973); art. XII, sec. 2 (1987).
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upon a highly questionable premise: that the tribal Filipinos are culturally '

inferior. to the mainstream society. After all, assimilation or integraticn o

tribal peoples had always been understood in the context of a guardian-ward

relationship.!” :

The downtrodden tribal Filipinos gained self-respect when the the 1973

Constitution was adopted providing for the following: '

The State shall consider the customs, traditions, beliefs, and interests of
nationa! cultural communities in the formulation and implementation of

State policies.'

For the first time in Philippine history, the tribal Filipinos who were previousl
called as dociles, feroces or infieles by the Spaniards' and as non-Christian tribes
by the North Americans, were officially addressed as “communities” by the
highest law. of the Repubiic. To top it all, their way of life was also recognized.
For the tribal Filipinos, this innovation in the constitution was a big leap forward
which, however, ended in a peat bog. Destined to implement the Constitution
was President Marcos, who had gained via martial rule executive and legislative
power in a turbulent political era. Marcos abolished the CNI and transferred

its functions to the PANAMIN.7In 1978, he elevated the PANAMIN to cabinetZ®

rank through Presidential Decree No. 1414 which provided: -

It is hereby declared to be the policy of the.State to-integrate into the
mainstream of Philippine society certain ethnic groups who seek full
integration into the larger community, and at the same time protect the
rights of those who wish to preserve their original lifeways beside that
-larger community.'” '

While still adopting the integration policy, the decree at least recognized.
the right of iribal Filipinos to preserve their way of life. The ensuing notoriety
of the PANAMIN in exploiting the tribal Filipinos, however, belied the
administration’s sincerity in implementing section 11 of the 1973 Constitution.

In 1974, Marcos seemed determined to address the ancestral dom
issue when he promulgated Presidential Decree No. 410, otherwise kno
as the Ancestral Lands Decree. The decree provided for the issuance of lan
occupancy certificates to members of the national cultural communities, whoz
were given up to 1984 to register their claims. But doubts on the politicak
will of the Executive heightened when he failed to release the implementin
‘rules and regulations of the Ancestral Lands Decree. Up to the time MarcoS;

7t See Rubi v. Provincial Board of Ml’ndara, 39 Phil. 660 (1919).
173 PHiLiepiNe ConsT., art. XV, sec. 11 (1973).

173 SOURCEBOOK, stipra note 15, at 56. ‘

74 Supra note 22.

73 Presidential Decree No. 1414, sec. 1 (1978).

¢ Supra note 22.
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was deposed in’ 1986, no land occupancy certificate was ever .is.sged. The
Marcos regime was thus an era of false hopes for the tribal Filipino

5‘177

After the historic February Revolution, a strong commitment for human

' rights and social justice emerged in the political arena as a reaction to .the
human rights abuses perpetrated by the Marcos regime. The 1987 Constitution
stood as a monument to the nation’s determination to balax}ce the inequities
in Philippine society. With the spirit of the EDSA. r.e\.rolutxon sweeping the
nation, it was inevitable that the policy on tribal Filipinos would shift from
that of integration to preservation.”

The present Constitution carries at least six provisions which insure the

‘right of tribal Filipinos to preserve their way of life.””” This Constituti()n is
 also the first fundamental law in the nation to expressly guarantee the rights

of tribal Filipinos to their ancestral domains. The primary effect of these

. innovations in the:Constitution is to bolster the claims of tribal Filipinos to

their ancestral lands. N ) .
Now referred to as indigenous cultural communities, tribal Filipinos

have been placed on firmer ground to counteract the yoke of the Regalian

Doctrine. Section 5 of the article on National Economy and Patrimony is very

explicit in declaring:

The State, subject to the provisions of this Constitution an.d x}ational
development policies and programs, shall protect the rights of indigenous
cultural communities to their ancestral lands to ensure their economic,
social, and cultural well-being.

The Congress may provide for the applicability of customary laws governing
property rights or relations in determining the ownership and extent of ancestral
domain,'®

m To the credit of Mr. Marcos, however, he issued E.O. No. 561 in 1979 creating the Commission

on the Settlement of Land Problems (COSLAP). Cf. Administrative Codg .of 1987 (E.O_. No.
292) title 111, sec. 32 E.O. No. 561 provided a mechanism for t.he expeditious resolutlo:l o[f
land problems involving small settlers, landowners, and tribal Filipinos. However, v,frhat COS.,Ad

- resolves are land disputes among private claimants. It is the Department of Environment an
Natural Resources (DENR) which is exclusively authorized to settle public land claims against
the government. Cf. Administrative Code of 1987, title X1V, sec. 4.

' Preside ino, invoking her mandate under the Freedom Constitution, issued EO Nos.
122-1:1, ?;2(?;,‘! ::‘oé 1{\22?C i?\ 1987 creating the Office on Muslim Affairs (OMA), Offlce' for
Northern Cultural Communities (ONCC), and Office for South.ern Cultural Communities
(OSCC), respectively, which were.all under the Office of the _Presxdent. The preamble of E.O.
No. 122-B states: “Believing that the new government is committed to formulate more vigorous
policies, plans, programs, and projects for tribal Filipinos, othen'vls_e known as Indlg.er.\ous
Cultural Communities, taking into consideration their communal.aspxrauons, customs, lrad'mons,
beliefs, and interests in order, to promote and preserve their rich cExltural llentage and insure
their participation in the country’s development for nationa_l unity; xxx

mvPHlLlPPlNE Consr. art. 11, sec. 22; art. VI, sec. 5, cl. 2; art. XII, sec. 5; art. XIII, sec. 6; art. XIV,

sec. 17; and art. XVII, sec. 12.

" PriLippine Consr. art. XII, sec. 5.
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Times have changed. The policy of integration, under which the Sta
looks down upon the culture of tribal Filipinos, has now given way to a poli
of preservation which guarantees basic human rights. The State, by recog:
nizing the rights of tribal Filipinos to their ancestral lands and ancestral
domains, has effectively upheld their right to live in a culture distinctly theirz
own. Finally, the State has understood what the tribal Filipinos have bee
trying to say all these years: land is life. :

Section 5 of Article XII of the Constitution [hereinafter referred to
SECTION 5] alone already fairly addresses the three issues.on ancestral domai

_ raised earlier in this paper, namely: development aggression, conflict b
tween the national law and customary law, and land classification. Th
deliberations of the 1986 Constitutional Commission {hereinafter referred to==
as CONCOM] regarding SECTION 5 best explains how these three issues ar
confronted by the State after the EDSA Revolution.

On the issue that development policies work injustices to the tribal Fi
pinos, the following exchange during the CONCOM deliberations is in poin

BISHOP BACANI: In Commissioner Davide’s formulation of the first sentence,
he says: “The State, SUBJECT TO THE provisions-of this Constitution AND
NATIONAL DEVELOPMENT AND PROGRAMS shall guarantee the rights
of cultural or tribal communities to their ancestral lands to insure their
economic, social, and cultural well-being”. There are at least two concepts
here which receive different weights very -often. They are the concepts of
national development policies and programs, and the rights of cultural or
tribal communities to their ancestral lands, et cetera. I would like to ask:
When the Commissioner proposed this amendment, which was the control-
ling concept? I ask this because sometimes the rights of cultural minorities
are precisely transgressed in the interest of national development policies
and programs. Hence, I would like to know which is the controlling concept
here. Is it the rights of indigenous cultural communities to their ancestral
lands or is it national development policies and programs?

MR. DAVIDE: It is not really a question of which is primary or which
is more paramount. The concept introduced here is really the balancing of
interests. That is what we seek to attain. We have to balance the interests
taking into account the specific needs and the specific interests also of these
cultural communities. in like- manner that we did so in the autonomous
regions.' )

Times have really changed. The State usually never bothers to acknowl
edge the legitimate presence of tribal communities to lands of the publi
domain, which are officially targetted for expropriation. Now, the framer:
of the Constitution speak of balancing of interests. This puts the rights o
tribal Filipinos to their ancestral lands and domains officially on equal plan
with the right of the State to pursue development goals. A State with a mor
human face has emerged. ;

11 4 RECORD OF THE CONSTITUTIONAL COMMISSION 34 (1986).
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On the conflict between the national law and custcmary law on land

ownership and use, the deliberations of the CONCOM, likewise, provide
some answers: .

MR. CALDERON. I would like to ask some questions of Commissioner
Bennagen in line with the questions asked by Commissioner Bacani con-
cerning ancestral lands and codification of laws. Shall they prevail over
the rights granted under the regalian doctrine? -

MR. BENNAGEN. The idea is for this matter to be incorporated as part
of the national law and, therefore, they should be taken in those terms.
Again, when there is a conflict between this and the national law, the
generai principle is that the national law’ shall prevail, but there sh_ould
always be the effort to balance the interest as provided for in the national
law and the interest as provided for in the customary law.

MR. CALDERON. To be specific, shall mining rights granted by the
government under the regalian doctrine be recognized by the tribal com-
munities?

MR. BENNAGEN. Yes, as long as there is a just share and it is subject
to due process, because what has happened in the past is that the rights
of the indigenous communities are not respected in terms of their share
of the benefits derived from extraction of resources including minerals.
It is as if we are dealing with them as private persons and that, therefore,
they should benefit from this.'”

It can be gleaned from the above exchange that the Regalian Doctrin_e
will still be in place, but the harsh and confiscatery effects of this const_l-
tutionally-adopted feudal theory is now counteracted by SECTION 5 in
conjunction with the other constitutional doctrines like balancing of interests,

. due process, compensation, and social justice.

The second paragraph of SECTION 5 allows Congress to apply custom-
ary laws in addressing the ancestral domain issue. Throwing light on the
proper construction of SECTION 5 is the following excerpt:

MR. SUAREZ. In terms of codifying the customary laws on the part of
Congress, is my understanding correct in that regard? Is Congress under
obligation to codify the customary laws?

MR. BENNAGEN. That is my understanding.

MR. SUAREZ. Therefore, before the codification of these customary laws
by Congress, the State may not apply these customary laws to property
relations or rights?

MR. BENNAGEN. My understanding is that, even without the action of
Congress, the State shall already protect. But the final definition of the
ancestral domain shall wait for the action of Congress in respect to codi-
fication. So once it is codified, it will be included as part of national law.
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MR. SUAREZ. When we speak of customary laws governing property -

rights or relations in determining the ownership and extent of the ancestral
domain, are we thinking in terms of the tribal ownership or community
ownership within the ancestral lands or ancestral domain?

MR. BENNAGEN. The concept of customary laws is that it is considered
as ownership by private individuals, clans, and even communities.

MR. SUAREZ. So, there will be two aspects to this situation. This means
that the State will set aside the ancestral domain and there is a separate
law for that. Within the ancestral domain it could accept more specific
ownership in terms of individuals within the ancestral lands.

MR. BENNAGEN. Individuals and groups within the ancestral domain.™

The issue on the present land classification scheme as a system incapab
of properly appreciating the peculiar circumstances of ancestral lands was
tangentially discussed in the CONCOM deliberations. The Commissioners
were more interested in defining the extent of the ancestral land and ancestr
domain than in the impact of SECTION 5 on the land classification syste

The following discussion pointed out some important distinctions:

MR. NATIVIDAD. xxx How vast is this ancestral land? Is it true that parts
of Baguio City are considered as ancestral lands? i

MR. BENNAGEN. They could be regarded as such. If the Commissioner
still recalls, in one of the publications that I provided the Commissioners,
the parts could be considered as ancestral domain in relation to the whole
population of Cordillera but not in relation to certain individuals or certain
groups.

MR. BENNAGEN. Yes, in the sense that it belongs to Cordillera or in the
same manner that Filipinos can speak of the Philippine archipelago as
ancestral land, but not in terms of the right of a particuiar person or
particular group to exploit, utilize, or sell it.

MR. NATIVIDAD. But it is clear that the prior rights will be fesp\ec,ted.

MR. BENNAGEN. Definitely.
XXX

MR. SUAREZ. xxx Is there any substantial difference between “lands” and
“domain”?

MR. BENNAGEN. 1 tried to go into the deliberations on the 1973 Con-
stitution, following the proposal of Atty. William Claver and I did notice
that in the deliberations, ‘distinctions were made between ancestral land
and ancestral domain, as well as-in the existing literature even outside
of the Philippines. Ancestral lands would be more specific in relation to
how people use, exploit, and sell; whereas, ancestral domain would include
a broader area, including those that are not yet actually being occupied

14, at 37,

VOL. 38 NO.

1993 ~ ANCESTRAL DOMAIN RIGHTS ' 125

but which generally belong to what we call a cultural region. So, de.ep
forests that are not yet in effective use are part of the ancestral domain,
but not yet'a part of the ancestral land.™

While the deliberations in the CONCOM tend to favor the immediate
protection of the ancestral domain pending the enactment of a law in_lple-
menting SECTION 5 of Article XII, the statements of the constitutional
commissioners do not bind the government. The fact remains that SEC.TIQN
5 is qualified by the phrase- “subject to the provisions of this Constftuqon
and national development: policies and programs.” Since the Constitution

: ‘prohibits, under the the Regalian Doctrine, the alienation of lan'ds of the
_public domain other than public agricultural lands, inevitably two.views have

emerged as to the proper interpretation of the sections.'® The first view claims

_that SECTION 5 automatically modified the Regalian Doctrine provisions

in the Constitution. Thus, ancestral lands are deemed segregafed from the
public domain even without an implementing legislation. By extension, SECTION
5also modifies all public lands and forestry statutes so as to take out ancestral

- lands from the operation of these statutes. The second view maintains that

until a law is passed defining the coverage of ancestral lands, all public lar.\ds
claimed or possessed by indigenous cultural communities shall be subject

- to the Regalian Doctrine provisions in the Constitution. This means that pending

the enactment of the implementing law, tribal Filipinos cannot yet invoke

. SECTION 5 to claim lands classified by law as inalienable like forest lands.

Of the two views, the first one seems more persuasive when tested‘by
the principles of statutory construction. Itis well-settled that the construction
which will give effect to the whole law is to be adopted. If the second view,
which upholds the supremacy of the Regalian Doctrine were to be adopted,

‘then SECTION 5 would be rendered useless because ancestral lands primarily

consist of forest lands. The continued application of the Regalian Doctrine
to ancestral lands is tantamount to a denial of the rights of tribal Filipinos
protected under SECTION 5. Surely, the framers of the Constitution could
not have introduced a constitutional innovation that is rendered ineffecual
by other constitutional provisions. It is just fair to assume that when the
framers of the Constitution formulated SECTION 5, they knew that ancestral

.lands are primarily forest lands. As Commissioner Bennagen stated during

the deliberations, ancestral lands must be protected even before the imple-
menting law is enacted. Ancestral lands are unnecessarily lost da%ly not pply
by reason of fraudulent titling schemes of individuals and juridical entities,
but also by the demise of aging tribal elders who know the exact boundax:xes
of the ancestral domain. Consistent with the spirit of SECTION 5, the first

.View, which calls for the automatic exclusion of ancestral lands and ancestral
domains from the operation of the Regalian Doctrine must be upheld.

—_—

C™MId L at 36

" Ma. Vicenta P. De Guzman, L.“\ND/RESOURCE Tenure LECAL aND Pouicy FRAMEWORK (Annex), at
A-3 (1992).
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- The Executive Department through the Department of Environment an
Natural Resources (DENR) has tackled the two divergent views by meetin
them halfway. Pending the enactment of the law on ancestral domain, tt
DENR has adopted the Integrated Social Forestry Program (ISFP) under whi
upland communities, especially the tribal communities, can possess, but n
own, forest lands. “Under the ISFP," qualified individuals or communiti
are allowed by the government to continue occupying and cultivating upland:
ISFP participants, through Individual or Community Stewardship Agreemen
are given ‘a tenure over the land for a period of 25 years, renewabie for a
additional 25 years.”"™ As a legal tenure for upland Filipinos, the ISFP doi
not, however, amount to a waiver by tribal Filipinos of their claims to the
ancestral lands. This upland program is merely a stop-gap measure designe

. by the DENR to stem the gradual loss of ancestral lands and to make uf
‘for the inadequacy of public lands and forestry laws in treating upland tenuri
rights. As early as 1990, the DENR has also started issuing Certificates
Ancestral Land Claims (CALC) to tribal Communities in Palawan and ir th
Cordillera Region in Northern Luzon.™ The then Secretary of the DEN
Fulgencio Factoran, however, made it clear that these CALCs are mere evidentia
proofs to an ancestral land claim.” Although the DENR has chosen to b
cautious by waiting for the enactment of the ancestral domain law befo!
fully implementing SECTION 5, it seems to subscribe to the view that the righ
of tribal Filipinos to their ancestral lands/domains should be protected immi
diately. The adoption of the ISFP and the issuance of CALCs by the DEN
indicate that the Executive Department is willing to implement as soon ag¥&
possible the spirit of SECTION 5.’ : ' =

The legislature during the administration of President Aquino tried
settle the divergent views on Ancestral Domain™ rights by proposing qui
a number of bills treating the contentious subject. The House of Represe
tatives came up with a consolidated proposal, House Bill No. 33881, whic
called for the creation of a Commission on Indigenous Cultural Communitie
and Ancestral Domain. The Senate drew up a counterpart proposal, Sena
Bill No. 909, which provided for the creation of an Ancestral Domain Com:

'% The ISFP has been in existence since 1982 pursuant to.President Marcos’ Letter of Instructio
No. 1260.

% Antonio La Vifia, Democratizing Access to Forest Resources: A Legal Critique of National Fore:
Policy, 3 Phil. Natural Résources Law Journal, Dec. 1990, at 13.

'® The DENR issued DENR Special Order No. 31 dated January 17, 1990 (amended by DEN!
Special Order No. 31-A) providing for the creation .of Special Task Forces on acceptan
identification, evaluation, and delineation of ancestral land claims in the Cordillera Administra
Region. See also, DENR Circular No. 3, series of 1990 which provides for the implementin
rules for DENR Special Order No. 31.

*? 10 TwisaL Forum May-June 1992, at 8.

' Introduced by: Reps. Andolona, Puzon, Dupaya, Aquino H., Lumauig, Dominguez, Bernarde
Dangwa, Garduce, Rodriguez, Bandon Jr., Zubiri Jr., Valdez, Camasura Jr., Gonzales, Labari
Almario, Pilapil, Santos, Dimaporo.A., Verano-Yap, Carloto, Dayanghirang, Lagman, Plaz
Adasa Jr., Bautista Jr., Dans, Tuzon, Cua, Arteche, and Domingo Jr.
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. of tribal Filipinos not only to their ancestral lands, but also to

mains."”" Both bills, - :
"ﬂ:m legislators expired in 1992. Only House Bill No. 3881 was refiled as

‘empowers the DENR to prescribe rules and regulations to

ANCESTRAL DOMAIN RIGHTS 127

. . - he rights
issi Is empowered the proposed commission to protect the rig
misslon, BeI b p e their ancestral

however, were archived when the term of the propo-

ill No. 595 in the present -Congress." o
Housge}?\tﬂing the enactmenf of a law on Ancestral Domain rights, the Le%}
islative Department has also acknowledged the self-execgtory nature of SECT_IC;
5by drawing up special provisions on ancestral lanc'l in two statutes, namelz{ [):’
Republic Act No. 6657 or the Comprehensive Agrarian Reform Law (CARL)
and Republic Act No. 7586 or the National Integrated Protected Areas Syste}m
(NIPAS) Law. The CARL authorizes the government to suspend the 1mpfe-
mentation of the Comprehensive Agrariap Reform over 1a9§1cestral l;;(ésl or
the purpose of identifying and delineating such lands. ;:lvee:llancestar:;

lands within protected areas.
Section 13 of the NIPAS law provides:

Ancestral lands and customary rights and interest arising sha'll be accorded
due recognition. The DENR shall prescribe rules and regulations to goverri
ancestral lands within protected areas: provided,_ That the DF.NR shal
have no power to evict indigenous communine§ from thgr presenf
occupancy nor resettle them to another area without their consen;.
Provided, however, that all rules and regulations, whethgr adversely af-
- fecting said communitites or not,. shall be subjec'ted_ to notice and hef«mr};gs
to be participated in by members of concerned indigenous community.

This provision serves as the basis for the issuance on Janruary 15, 1?93
of DENR Department Administrative Order (DAO) No. 02. 1mp1emgnt1r}g
SECTION 5 of the Constitution. The intent of DAO No. 02 is embodied in
its declaration of basic policy which states:

" Introduced by: Senators Rasul, Estrada, and Romulo.
¥ Introduced by: Reps. Andolana and Bulut.
" Republic Act No. 6657, sec. 9 (1988).

™1In June 23,1992, the Department of Agrarian Reform- Cordillera Administrative Region (DAR-

CAR) and the Department of Environment and Natural Resources-Cordi_lleFa Adn}m.ls‘;r_a:_we
Region (DENR-CAR) entered into a Memorandum of Agreement (MOA) clarifying th;}uél;Rlc 1:1\
of each Department on the disposition of public lands.. U{\d'er the MOA, DA -1 m ﬁ
issue certificates of land occupancy award (CLOA) to mdnvxdually or cqllechvg y-‘;).\l«l/:eas
alienable and disposable public agricultural lands to ancestralA l:‘md claimants in tli\e[ o‘; i [ 1:m
(except in Baguio City) whe were previously issued certificates of anceahg an ; Cn:ilve
(CALC) by the DENR, and who further qualify as farmer bene'flcxanes under the f)mplre el o
Agrarian Reform Law (CARL). See also, DAR-DENR Joint Circular No.01 (1992) implementing
the DAR-CAR and DENR-CAR Memorandum of Agreement.

" The NIPAS law does not list the making of kaingin or swidden farming as a prOhlb\(Ed.;C;
under Section 20. This can be interpreted as the legislature’s implied recognition of the triba
Filipinos indigenous farming methods.
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It is the policy of the DENR to preserve and maintain the integrity of
ancestral domains and ensure recognition of the customs and traditions
of the indigenous cultural communities therein pursuant to the Consti-
tutional mandate for the recognition and protection of the rights o
indigenous cultural communities. :

Further, the government recognizes the importance of promoting indig- .
enous ways for the sustainable management of the natural resources such
as the ecologically sound traditional practices of the indigenous cultural
communities. :

Pursuant thereto, there is an urgent need to identify and delineate ancestral
domain and land claims, certify them as such, and formulate strategies
for their effective management.'®

The DENR now issues Certificate of Ancestral Domain Claims (CADC
to replace the Certificate of Ancestral Land Claims (CALC). The change in

the designation is not merely semantic. Under DAO No. (2, an Ancestr
Domain can cover a much larger area than an Ancestral Land as enunciatei
in the following: oA

Composition of Ancestral Lands — Unless Congress otherwise provides,
ancestral lands chall consist of lands occupied, possessed, or utilized by
individuals, families or clans who are members of the indigencus cultural
communities since time immemorial by themselves or through their pre-
decessors-in-interest, continuously to the present except when interrupted
- by war, force majeur or displacement by force, deceit or stealth, including
but not limited to residential lots, rice terraces or. paddies, private forests,
swidden farms and tree lots. :

Composition of Ancestral Domains — Unless otherwise Congress pro-
vides, ancestral domains shall consist of all territories possessed, occupied
or utilized by indigenous cultural communities, by themselves or through
their ancestors or predecessors-in-interest since time immemorial in ac-
cordarnce with their customary laws, traditions and practices, irrespective
of their present land classification and utilization, including but not limited
to such lands used for residences, farms, burial grounds, communal and/
or private forests, pasture and hunting grounds, worship areas, individu-
ally owned lands whether alienable/disposable or otherwise and other
natural resources.'”’ :

_ By completely ignoring the Regalian Doctrine limitations in defining
extent of Ancestral Lands and Ancestral Domains, the Executive Departm
through the DENR has demonstrated again its willingness to take out
cestral lands and ancestral domains from the operation of the Regalian Doctrin

Whether or not the Legislative-Department will pick up from the i
tiative of the Executive Department depends on how the legislators will a€
on House Bill No. 595, which carries the following definitions:

Ancestral Domain - refers to all lands and natural resources owned, occupied
or possessed by indigenous cultural communities, by themselves or through
their ancestors, communally or individually, in accordance with their customs

i i i ins are pri
. many times in this paper, ancestral lands or domain p
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and traditions since time immemorial, contin}lously to the prfesent ZZEZ?:
when interrupted by war, force majeure, or dlsplaceme{\t b)fl orct:e, asture,
or-stealth. It shall include ancestral lands, tlfled_ p.ropertle_s/ oreds , ghethe;
residential, agricultural, and other lanfis individually O;ne e
alienable/ disposable or other wise, hun.tmg grounds, WOrs tlp a\lrres,m‘u‘ms
grounds, bodies of water, air space, mineral and other na ura .

Ancestral lands — refers to those real properties within the ancest_ral dorlx)\am -
which are communally owned, either by the whole community or by a

clan/group thereof. .
If the bill is enacted into law with these definitions intact, ancestral

domains and ancestral lands will be effectively taken out of the operattior}
of the Regalian Doctrine. The bill, however, is not clear on the extent o

regulations the State will impose on the possession and utilization of ancestral

domains and ancestral lands by tribal Filipinos. The bill merelydta:ikigsttll:i
issi i 1 Comimunities and An
osed Commission on Indigenous Cultural Comn
gr:rf‘)\ain to consult the customary laws of tribal Filipinos ax.\d formulz:tetfhe
necessary rules and regulations that will carry out th_e policy of proaec mg
the rights of indigenous cultural communities to their ancestral lands a;
domains. It is highly improbable, however, that the legislators will consider

-ancestral lands/domains as privately owned by the tribal Filipinos in the

sense that such lands become alienable as any other private land;‘.at:isl ;\Ii:\téznlelg
of inalienable forest and mineral lands over which ?he State possessgsﬁegltl;
mate interests for the common good. The State, for instance, has_ th;: md erzrs\s
right and duty to maintain a substantial forest cover for the enttxre aanbeu;ble
of the country for ecological p;xrposes, so that the environment may

ing population.
e Sul?l%(lzlrste tgiéil %\Trg.‘é‘)t':gitr;eﬁ conspicuously provides for the gener_afl_ c(imizﬁt
of “rights to ancestral lands/domains” instead of the more spfecn ic rgVid_
ership of ancestral lands/domains”. What prev_ented Congress ro::l }::onsid-
ing for the ownership of ancestral lands/ domains are envm’mmen
erations, as implied in Section 16 of the bill which states:

Ancestral domains or portions thereof, which are f9und Fo be necefssraers);
for critical watersheds, mangroves, wildlife sanctuaries, w11de.mess,' ;\) et
cover, or reforestation, as determined by appropriate agencies w:it o
full participation of the indigenous cultural community conce_;;e i:di L
be maintained, managed, and developed for such p_urposes. e “%e
enous cultural community within the ancestral domain shall_ge gl\;:r:vuh
responsibility to maintain, develop, protect, and conserve said are

the assistance of the government agencies.

The tribal Filipinos may have no other choice but to concede to t;\e Sta:;:
its right to conserve critical areas for the common .390}1. Everyone eper:h
on a stable environment for health. But the tribal Flhpl'nos, according tot e
bill, are given priority rights in the harye§ting, extraction, QeveloPﬂrf\eetxelr; ?;
exploitation of any natural resources within ancestral domain perl .
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Furthermore, a non-member of the tribe who plans to make use of the natur
resources within the ancestral domain must first seek the consent of the who
tribal community occupying it and must give the tribe an equitable sha
on the revenues generated.'” ) =

So long as the tribal Filipinos are assured of living their distinct kindZ
of life in peace, in stability, and in perpetuity, then the protracted proble
on ancestral domain rights is adequately addressed. Section 5 of Article Xi
of the Constitution and the other constitutional innovations designed to uphol
ancestral domain rights holds much promise for the vindication of the righ
of tribal Filipinos. But such promise is so fragile that to prevent from breakin
all three Departments of the Government have to deliver in utmost sinceri
and in sophisticated coordination.

CONCLUSION
A. Summary

1. Tribal Filipinos are dispossessed of their ancestral lands everytime thé=

government pursues a development policy involving lands of the publi
domain. There is nothing phenomenal about this. Tribal Filipinos havi
been occupying many parts of the public domain since time immemoria
Still, in the name of progress, the government has relied time and agai
on a legal fiction which presumed that lands of the public domain ar
unoccupied territories. The truth is that around six million tribal Fili
pinos live in many portions of the public domain. To hasten the comple
tion of development targets, the government found it more convenien
to ignore these tribal Filipinos than to address their legitimate and inhereni
tenurial rights to ancestral lands. ’

‘The ancestral domain problem revolves around the disposition an
utilization of public lands. At the core of the problem is the confli
bétween customary law and the national law on land. On one hand;
the national land law is founded upon a Western feudal theory calle
the Regalian Doctrine, which vested by legal fiction ownership of a
public lands on the State. The Regalian Doctrine has enabled the State
acting through the government, to assume the sole authority to gran
ownerhsip of public lands. Grants from the State are evidenced by
paper title called the Torrens Title, which is guaranteed by the Stat
as indefeasible and imprescriptible as against any other claimant. Oi
the other hand, customary law generally treats land as a common economi
and cultural base which cannot be owned and alienated like an ordinar;
chattel. Unwritten customary law does not rely on documents to prov
ownership, but rather on oral traditions drawn from the actual and lon
occupation by the indigenous cultural community. Since the nationa
law does not usually recognize customary law, the government, for som
time, has viewed the tribal Filipinos as squatters on public lands. Th
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tribal Filipinos, however, have always asserted that trladiziionLlI\als vestt;ici
itin ial ri heir ancestral lands. Unless

i them legitimate tenurial rights to t : ls. U

1dr;sjunctiongbetween customary law and the natxona} law is bridged, the

ancestral domain problem cannot be fully and fairly settled.

ration of the Regalian Doctrine in the national legal system gave
Ett‘eesotgtee the authority t%) classify public lands. 1.‘0 co‘nservedt}:_j nm‘(:ile\
patrimony, the State absolutely prohibited th'e al‘xenatu?n an 1sp051s fon
of forest lands or lands above eighteen percent in siope. Since lx)rlxosi a:\cemhi_
lands are highlands above eighteen percent in slope, this blanket p

_bition disenfranchised in one sweep millions of tribal Filipinos of their

tenurial rights to their ancestral lands. Whi_le the public 1.and lavas rre‘:i(:lg‘?olﬁ:
the vested rights of tribal Filipiros to their 1and_s by virtue ?i col tinuous
occupation for at least 30 years, these laws applied onl)_l toa (inao_ lands
of the public domain. What the government has given in one law is faker
away in another law. This absurdity in land classification has prle?pldS
a large-scale, government—backed encroachment upon ancestral lands.

Jurisprudence on the contentious public lands policy was ;nall'keddwt/}l‘ta}l
judicial vacillations. The Court in the 1904 case 9‘ Valenton (-';*ic _arevested
State recognition is necessary before 1c_;lwnershrxpt }: ltggglacna\se 105f yestec
irtue of acquisitive prescription. However, ‘
?rz,trvol(rituuced intg the Philri)pp'ine jurisprude‘nce the meencj'fl_n cotllc(eiptthc;i
native title. Penned by Justice Holmes, the Court in Carisio Tu f (hat
lands occupied since time immemorial shall.l')e deemgd as never oto e
formed part of the public domain. The Carifio doctrine ga\:ie nsteh  the
amendment of the first public iand act in order to accommo ateh e ane
claims of tribal communities. The ensuing.publ?c‘ 1.fmd law, (l).we ;lé
failed to consider that most of the lands of tribal Fxhpmos are m:’ll.enla ole
forest lands. Thus, in applying the Caririo ficctrlne and the pu 1§dixcu_
law together to adjudicate ancestral lanfi dlsputes,.the c‘o‘urtl;Nas Ti iew
lously trying to uphold at the same time two dxame.rlljca y'?\pr;ia sed
concepts, namely, the Regalian Doctrine .and Ancestral _omalbl.‘ glami
The Carifio decision was based on native title gnd not on the public nd
laws. The Carifio doctrine could only be apphgd as an exception tostice
operation of the Regalian Doctrine in the natlona.l legal s’xstem.d]; ice
Holmes was merely being prudent when he demfied Ea; irio ¥§e o he
concept of native title, rather than under the Regalian t e-o:iy. e Eder
of tribal Filipinos to their ancestral lands could never be vindicated u o
a legal theory which has no room for the application of customary .

The Constitution now recognizes under Section 5 of Article XII :ihe a,ghh;s
of tribal Filipinos to their ancestral domains and ancestral lar; Ff ’rolne:
the Executive Department, acting through the .Departr_nent.o. nvi o
ment and Natural Resources (DENR), has manifested its \./~/111¥ntg1nes.st °
immediately implement the provision on ancestra}l domain rig :,sf'sluclh
hampered by two opposing views on the proper interpretation
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menting law, the provision di
3pgration of the Regalian Doctrin
evelopments, however, in the Executive and Legislati '
_ s, vever, j egislative Depart
;end to fa-vor t'he first view. The DENR, for instance,. has adzptel:‘:letn .
ntegratgu Socxa'l Forg%tr_y Program (ISFP) to legalize the continued=
occupation of tribal Filipinos to their ancestral lands pending the en?
actment of an ancestral domain law. The DENR has also started issuing’
Claims (CALCs), now known as Certifj.-
s (CADCs), which will serve as evidenti

Certificates of Ancestral Land

. Based on the foregoing observations, it co
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principles of statutory construction overwheliningly favor the adoptio

of the view, which holds that Section 5 of Artic

lating the right of tribal Filipi ir’ '
PInos to their ancestral i
to be forest lands. After all, every citizen-has l: i appen

the preservation of the forests f

‘any case, the rights of tribal Filipinos to their
always given paramount consideration and protection.

Oor environmental

B. Recommendations

lands from the operation of Se

Doctrine Provision. If such amend

ction 2 of Article XII or the Regalia
io ment is made, lands in the a hipel

would be classified under three major gro : blic lara,
prfvate lands, and ancestral lands, "In this ase, amesngbaplic land
neither public nor private lands.

by the indigenous cultural communities under their own res

In this case, ancestral lands ar
Ancestral Lands are lands possesse

legitimate interest in =
considerations. But in
ancestral domains are
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lands can be tegulated by the State under its police power and power
of eminent domain subject to the constitutional principles of due process
and just compensation. The State, for instance, can prohibit ancestral
land occupants from alienating critical areas for watershed, forest cover,
mangrove culture, and the like, and even charge them the responsibility
of preserving these areas for environmental purposes.

On the Judiciary. In deciding ancestral lands cases, the courts should
apply the Carifio Doctrine based on the Constitutional provisions up-
holding the rights of Indigenous Cultural Communities, especially Section
5 of Article XII. In case the proper occasion arises, the Supreme Court
should categorically declare that Section 5 of Article XII of the Consti-
tution had automatically taken out ancestral lands from the operation -
of the public land laws and the Regalian Doctrine. This will have the
effect of clearing up the massive confusion that has long plagued the
contentious public lands policy of the State regarding ancestral lands.
Pending the enactment of an ancestral domain law, the void as to what
law shall govern ancestral lands can be temporarily filled in by the
common law jurisprudence on native title and by the administrative
orders of the Department of Environment and Natural Resources (DENR).

On the Executive Department. The DENR should embark on a massive
and systematic campaign to delineate ancestral domain boundaries. As
far as practicable, the oral traditions of each tribe should be given paramount
consideration in determining the extent of the ancestra! domain. Pend-
ing the enactment of an ancestral domain law, the DENR should exhaust
all administrative actions within its jurisdiction to protect ancestral domains
from encroachment by non-members of the tribal community concerned.
Injtiatives on the codification of customary laws should also be under-
taken by the DENR by working closely with the University of the Philippines
Institute of Human Rights whose ongoing study on ‘customary laws of
indigenous Filipinos has already yielded a voluminous collection of verified
and documented oral traditions of indigenous Filipinos.

On the Legiélative Department. Congress should hasten the passage of a
law which will comprehensively govern ancestral domain rights. But

_ Congress must consult with all major indigenous cultural cemmurities

before passing the law. A permanent body clothed with quasi-judicial
powers must be created by law to take charge of all matters regarding
the resolution of the ancestral domain problem. House Bill No. 595 which
calls for the creation of a Commission on Indigenous Cultural Commu-
nities and Ancestral Domain (CICCAD) holds promise as a reasonable
Proposal. The till, however, should categorically declare the segregation
of ancestral lands from the public domain. Aside from enacting an ancestral
domain law, Congress should also review and accordingly modify all
existing public land laws, including the Revised Forestry Code and the
Property Registration Decree, to reflect the intent of the Constitution
in protecting ancestral domain rights. The following suggestions are
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workable: a) Commonwealth Act No. 141, as dmended, should be amend
again to eliminate ancestral lands from its coverage; b) the Revised=
Forestry Code, as amended, should be amended again to eliminate a'%
its provisions (e.g. ban on kaingin farming, the 18% slope rule) whi
work against the tenurial rights of indigenous cultural communities; ang
c) the Property Registration Decree or the Torrens System should
amended to accommodate communal titling of ancestral lands consistenZ
with the ancestral domain law that may be enacted in the future. :

Resolving the ancestral domain problem is an intimidating task. The
fronts to be attended to are so many like human rights, so¢ial justice, econom
development, reformation of laws, political autonomy, ethnography, ecology:=§e
education, health, law enforcement, and special adjudication, to namé som
which all cry out for simultaneous government action. Thus, one cannot he
but say that only a highly competent, intensely determined, and fully huma
government can peacefully settle this complex, age-old, and all-encompassin
problem on ancestral domain rights. Perhaps it is more appropriate to sa
that a people that can humanely solve a problem of such magnitude is truly.
worthy of being called a nation. - .
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Tug RiGHT TO CLEANER AIR:

STRATEGIES FOR THE CONTROL OF AIR
. POLLUTION FROM STATIONARY SOURCES

N THE LIGHT OF EXISTING LAWS

~ Ma. Socorro Z. MANGUIAT*

One of the problems brought about by 'the im'iustrialization of the
country is the increasing pollution of the air, which threatens human .

and survival. . )
pealth This thesis makes a survey of existing laws thal deal with pollution
from stationary sources, as well as other related laws, rul.es.and‘regu-
lations, and the cases that interpret these, with the end. in view of
evaluating the efficacy of these laws and mapping out a legal strategy
which may be used by persons, especially community members, w'ho may
be aggrieved by problems of pollution. In the_ process, .the author dtsc;s;els
the main governmental agencies involved in pollution control, and the
role and enhanced powers of the local governments in the task of pollution
control, as provided in the Local Government Code of 1991. i

After mapping out such strategy, the author goes on to c.onclu e
that the basic framework for air pollution contrt.JI has been set in ;.ilaa:',‘
and makes recommendations for the more effective usé of the law in air
pollution control.

INTRODUCTICN
A. Background of the Study

Petitioner takes note of x x x [its] plea [,] focusing on its huge investment
in this dollar-earning industry. It must be stressed, l‘\owever, that‘conk;
comitant with the need to protect investments and contribute to the %‘rowth
of the economy is the equally essential importance of protecting the leal.t ,
nay the very lives of the péople, from the deleterious effects of the po} ution

of the environment.

We live in an era which demands a delicate balance of important forces

. ‘and interests. While on one hand there is.a growing concern for the envi-

—_—

" Juris Doctor 1993, with honors, Ateneo de Manila University School of Law, Class Valedictorian.
Ateneo Law Journal Technical Staff 1992-93.

! ‘TEChnoIogy Developers, Inc. v. Court of Appeals, 192 SCRA 147 at 152 (1991).



