THE PEOPLE OF THE PHILIPPINES, pléintiff and app
HERNANDEZ, ET AL., defendants and appellants.*

CASES

1. CRIMIN’AL LAw; REBELLION; ELEMENTS OF; PENALTY.—According
to 'Artlcle 135 of the Revised Penal Code, one of the means by
which rebellion may be committed is by “engaging in war against
f:he forces of the government” and “eommitting serious violencg”
m‘the prosecution of said “war”. These expressions imply every-
thing that war connotes, namely: resort to arms requisition of
pro?erty a}nd services, collection of taxes and coritributions Te8-
tralfxt of liberty, damage to property, physical injuries anci loss

' f’f !ﬁe, and the hunger, illness and unhappiness that war leaves

i oin its wake. Being within the purview of “engaging in war”

' ar}d “committing serions violence”, said act of resorting to arms,
with the resulting impairment or destruction of life and propert}:
—when, as alleged in the in formation, performed “as o neCessAIy
means to commit rebellion, in connection therewith and in further-
ance thereof” amd “so ag to focilitate the accomplishment of
the * * * purpoge” of the rebellion—censtitntes neither two or
n:mre uf'fenses, nor a complex crime, but one crime—ihat bf rebel-
lion p]a@ and simple, punishable with cne single penalty, namel
that préscribed in said Article 135, ' v

2. In;; In.; CommON CRIMES PERPETRATED IN FURTHERANCE OF A

PovrticaL OrreNsE, nor SUBJECT T0 EXTRADITION.—National as
well as international, laws and Jjurisprudence ovemhelmir’zgly
favor the proposition that common crimes, perpetrated in fur-
thef‘ance of a political offense, are divested of their character
as ! com'mon” offenses and assume the political complexion of the
main crime of which they aye mere ingredients, and, consequently,
could not be punished, under Article 244 of the old Pena) Code’
of the Philippines, separately from the principal offense, or com-
ﬁle;tc;d with the same, to justify the imposition of a gxzaver pe-

3. In; In.; CompLEX CRIMES; ARTICLE 48 APPLIES ONLY WHEN Two

QRIMES ARE COMMITTED.—The language of Article 48 of the Re-

Z:s:ed Pena(\ll hCocle Presupposes the commission of two or more
imes, and hence, does not apply when the culprit i i

only one crime, . Pl‘f @ el of

4. In.; In.; In.; “Pro RE0” PRINCIPLE; LESS CRIMINAL PERVERSITY IN

C}?MPLEX CrIMES.—If one act constitutes two or more offenses,
there can be no reason to inflict a punishment graver than that

* 52 0.G. 5
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prescribed for each one of said offenses put together. In direct-
ing that the penalty for the graver offense be, in such case,
imposed in its maximum period, Article 48 of the Revised Penal
Code could have had no other purpose than to prescribe a penalty
lower than the aggregate of the penalties for each offense, if
imposed separately. The reason for this benevolent spirit of
Article 48 is readily discernible. When two or mere crimes are
the result of a single act, the offender is deemed less perverse
than when he commits said crimes through separate and distinet
acts. Instead of sentencing him for each crime independently
from the other, he must suffer the maximum of the penalty for
the more serious one, on the assumption that it is less grave
than the sum total of the separate penalties for each offense.

5. In.; Ino.; CRiMINAL PRrOCEDURE; BAIL; WHEN ACCUSED ENTITLED
70 BAlL.—Individual freedom is too basic, too transcendental and
vital in a republican state, to be denied upon mere general prin-
ciples and abstract considerations of public policy. Considering
that the information filed against defendant is simple rebellion,
the penalty for which cannot exceed twelve years of prisién mayor
and a fine of ¥20,000; that defendant was sentenced by the lower
court, not to the extreme penalty, but to life imprisonment; and
that the decision appealed from and the opposition to the petition
for bail do not reveal satisfactorily any concrete, positive act of
the defendant showing, sufficiently, that his provisional release,
during the pendency of the appeal, would jeopardize the security
of the State, said defendant may be allowed bail.

PETITION for bail pending appeal of the judgment of the Court of First
Instance of Manila,
The facts are stated in the opinion of the court,

RESOLUTION

CoNCEPCION, J.:

This refers to the petition for bail filed by defendant-appellant Amado Her-
nandez on June 26, 1954, and renewed on December 22, 1955. A similar peti-
tion, filed on December 28, 1953, had been denied by a resolution of this court
dated February 2, 1954, Although not stated in said resolution, the same was
due mainly to these circumstances: The prosecution maintains that Hernan-
dez is charged with, and has been convicted of, rebellion complexed with mur-
ders, arsons and robberies, for which the capital punishment, it is claimed,
may be imposed, although the lower court semtenced him merely to life im-

Upon the other hand, the defense contends, among other things,

prisonment.
Inasmuch

that rebellion ean not be complexed with murder, arson, or robbery.
as the issue thus raised had not been previously settled squarely, and this
court was then unable, as yet, to reach a definite conclusion thereon, it was
deemed best not to disturb, for the time being, the course of action taken by
the lower court, which denied bail to the movant. After mature deliberation,
our considered opinion on said issue is as follows:

The first two paragraphs of the amended information in this case read:

“The undersigned accuses (1) Amado V., Hernandcz aligs Vietor
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al'it.ts Soliman alias Amado alias AVH alias Victor Soliman, {(2)
Gul_llermo Capadocia alias Huan Bantiling alias Cap alias G. bapa-
doc1fz, (‘3) Mariano P. Balgos alizs Bakal alias Tony Collantes alias
B?mfaclo, (4) Alfredo B. Saulo alizs Elias alias Fred alias A.B.S.
alias AB., (5) Andres Baisa, Jr. alias Ben alias Andy (8) Genaro
de. la Cruz alias Gonzalo alias Gorio alias Arong, (7) Aquilino Bunsol
alias Anong, (8) Adriano Samson alias Danoy, (9) Juan J. Cruz alias
Johnny 2, alias Jessie Wilson alias William, (10) Jacobo Espino,
(11) Amado Racanday, (12) Fermin Rodillas, and (13) Julian Lu-

_ Manog alizs Manue, of the crime of rebellion with multiple mur-

der, arsons and robberies committed as follows:

£

‘ That on or about March 15, 1945, and for some time before the
said date and continuously thereafter until the present time, in

the City of Manila, Philippines, and the place which they had chosen

"as the nerve center of all their rebellious activities in the different

parts of the Philippines, the said accused, conspiring, confederating,
atgd cooperating with each other, as well as with the thirty-one de-
fendants charged in criminal cases Nos. 14071, 14082, 14270, 14315
an(‘i 14344 of the Court of First Instance of Manila (decided May
11,: 1951) and also with others whose whereabouts and identities
are still unknown, the said accused and their co-conspirators, being
then officers and/or members of, or otherwise associated with the
Congress of Labor Organizations (CLO) formerly known as the
Committee on Labor Organization (CLO), an active agency, organ,
and instrumentality of the Communist Party of the Philippines
(P.K.P.), with central offices in Manila and chapters and affiliated
or associated labor unions and other ‘mass organizations’ in different
places in the- Phili}ipineg! and as such agency, organ, and instru-
mentality, fully cooperates in, and synchronizes its activities with
the rebellious activities of the ‘Hukbong Mapagpalaya ng Bayan,
(HMB) and other organs, agenciés, and instrumentalities of the
Qommunist Party of the Philippines (P.K.P.) to thereby assure, facil-
itate, and effect the complete and permanent success of the armed
rebellion against the Republic of the Philippines, as herein defend-
ants and their co-conspirators have in fact synchronized the activities
of the CLO with the rebellious activities of the HMB and other agen-

-cies, organs and instrumentalities of the Communist Party of the

Philippines and have otherwise master-minded or promoted the co-
operative efforts between the CLO and HMB and other agencies,
organs, and instrumentalities of the P.K.P. in the prosecution of the
re':bellion against the Republic of the Philippines, and being then also
high ranking officers and/or members of, or otherwise affiliated with,
t?le Communist Party of the Philippines (P.K.P.), which is now ac-
tively engaged in an armed rebellion against the Government of the
Philippine through acts therefor committed and planned to be fur-
ther committed in Manila and other places in the Philippines, and of
W].’lich party the Hukbong Mapagpalaya ng Bayan, (HMB), other-
wise or formerly known as the ‘Hukbalahaps’ (Huks), is the armed
force, did then and there willfully, unlawfully and feloniously help,
support, promote, maintain, cause, direct and/or command the ‘Huk-
bong Mapagpalaya ng Bayan’ (HMB) or the ‘Hukbalahaps’ ‘(Huks)
to rise publicly and take arms against the Republic of the Philip-

’
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pines, or otherwise participate in such armed public uprising, for
the purpose of removing the territory of the Philippines from the
allegiance to the government and laws thereof as in fact the said
‘Hukbong Mapagpalaya ng Bayan’ or ‘Hukbalahaps' have risen pub-
liclv and taken arms to attain the said purpose by then and there
making armed raids, sorties and ambushes, attacks against police,
constabularyand army detachments as well as innocent civilians,
and as a necessary means to commit the crime of rebellion, in con-
nection therewith and in furtherance thereof, have then and there
committed acts of murder, pillage, looting, plunder, arson, and planned
destruction of private and public property to create and spread chaos,
disorder, terror, and fear so as to facilitate the accomplishment of
the aforesaid purpose, as follows, to wit:”

Then follows a description of the murders, arsons and robberies allegedly
perpetrated by the accused “as a necessary means to commit the crime of re-
bellion, in connection therewith and in furtherance thereof.”

Article 48 of the Revised Penal Code provides that:

“When a single act constitutes two or morve grave or less grave
felonies, or when an offense is a necessary means for committing

the other, the penalty for the most serious crime shall be imposed,
the same to be applied in its maximum period.”

It is obvious, from the language of this article, that the same presupposes
the commission of two or more crimes, and, hence, does not apply when the
culprit is guilty of only one crime.

Article 134 of said code reads:

“The crime of rebellion or insurrection is committed by rising
publicly and taking arms against the Government for the purpose
of removing from the allegiance to said Government or its laws, the
territory of the Philippine Islands or any part thereof, of any body
of land, naval or other armed forces, or of depriving the Chief
Executive or the Legislature, wholly or partially, of any cf their
powers or prerogatives.”

Pursuant to Article 185 of the same code “any person, merely participating
or executing the commands of others in a rebellion shall suffer the penalty of
prision mayor in its minimum period.”

The penalty is increased to prision mayor and a fine not to exceed P20,000
for “any person who promotes, maintains or heads a rebellion or insurrection
or who, while holding any public office or employment, takes part therein” iy
“engaging in war against the forces of the government”, .

. “destroying property”, or
. “committing serious violence”, -
. “exacting contributions or”

5. “diverting public funds from the lawful purpose for which they have
been appropriated”.

Whether performed singly or collectively, these five (5) classes of acts consti-
tute only one offense, and no more, and are, altogether, subject to only one
penalty—prision mayor and a fine not to exceed $20,000. Thus for instance,
a public officer who assist the rebels by turning over to them, for use in fin-
ancing the uprising, the public funds entrusted to his custody, could neither

BN =
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be prosecuted for malversation of such funds, apart from rebellion n01" accused
and convicted of the complex crime of rebellion with malversati’on of public
funfis. The reason is that such malversation is inherent in the crime of re-
bellion c?mmitted by him. In fact, he would not be guilty of rebellion had he
not so misappropriated said funds. In the imposition, upon said public officer
of t'he p.enalty for rebellion it would even be improper to consider the aggra,-,
va'tmg 'czrc-umstances of advantage taken by the offender of his public position,
this bex'ng an essential element of the crime he had perpetrated. Now, then if’ /
the ‘offlce held by said offender and the nature of the funds malversec’i by 1;im ’
cannot aggravate the penalty for his offense, it is clear that neither may it
_worsen the very crime committed by the culprit by giving rise, either to an
3n‘depen,dent crime, or to a complex crime. Needless to say, a mere participant
in’ Fh_e rebellion, who is not a public officer, should not be placed at a more
dlsadyantageous positi.on than the promoters, maintainers or leaders of the
Lnfox:;xg;cr;:, ‘f; lt:ioﬂ::i: eg.fﬁcers who join the same, insofar as the application

O-ne of the means by which rebellion may be committed, in the words of said
‘.l}rtlcle. 135, is by “engaging in war against the forces of the government” and
comr.nlt‘l?ing serious violence” in the prosecution of said “war”. These ex-
prt.es.m_ons imply everything that war connotes, namely: resort to arms, re-
qu1§1tlon o.f property and services, collection of taxes and contributions,’ res-
traint of .hberty, damage to property, physical injuries and loss of life, and the
hunger, illness and unhappiness that war leaves in its wake — exc,ept that,
very often, it is worse than war in the international sense, for it involves in:
ternal struggle, a fight between brothers, with a bitterness and passion or
ruthl.essness seldom found in a contest between strangers. Being within the
purview of,.“engaging in"'war_’_f and “committing serious violence”, said resort
to arms, With the resulting impairment or destruction of life and property
con§t1tutes not two or more offenses, but only one crime—that of rebe]lior;
plain and simple. Thus, for instance, it has been held that “the crime of
treason may be committed ‘by executing either a single or similar intentional
ove':"t acts, different or similar but distinct and for that reason, it may be
considered one single continuons offense. (Guinto wvs. Veluz, 44 Off. Gaz
909.)” (People vs. Pacheco, 1.—45170, ,Iuly 31, 1953.) , ‘ '

.Inasml.lch as the acts specified in said Article 135 constitute, we repeat, one
sm.zgle' crime, it follows necessarily that said acts offer no occasion for th;. ap-
phcatx(?n of Article 48, which requires therefor the commission of, at least
two “crlmes. Hence, this court has, never in the past, convicted any person of’
'the complex crime of rebellion with murder”. What is more it appears that
In every one of the cases of rebellion published in the Philipf)ine Reports, the
defendants were convicted of simple rebellion, although they had Fkilled scveral
persons, sometimes peace officers (U.S. ws. Lagnason, 3 Phil, 472; U.S. vs.
lB;_:Zsl)dello, 3 Phil,, 509, U.S. vs. Ayala, 6 Phil,, 151; League vs. People: 73 Phil.,

. ' Lo

Following a parallel line are our decisions in the more recent cases of tﬁa-
son,‘ f'esulting from collaboration with the Japanese during the war in the
Pac1f1'c. In fact, said cases went further than the aforementioned cases of
?ebell.lon, in that the theory of the prosecution to the effect that the accused
-In said treason caser were guilty of the complex crime of treason with murder
and other crimes was expressly and repeatedly rejected therein. Thus, commenting
on the decision of the People’s Court finding the accused in Peop,le vs. Pm'et:
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(January 29, 1948) 45 Off. Gaz. 3329, “guilty of * * * the crime of treason com-
plexed by murder and physical injuries” and sentencing him to death, and on the
contention of the Solicitor General that Prieto had committed the “complex crime
of treason with homicide”, this court, speaking through Mr. Justice Tuason,

said:

“The execution of some of the guerrilla suspects mentioned in
these counts and the infliction of physical injuries on others are
not offenses separate from treason. Under the Philippine treason
law and under the United States constitution defining treason, after
which the former was patterned, there must concur both adherence
to the enemy and giving him aid and comfort. One without the
other does not make treason.

“In the nature of things, the giving of aid and comfort can only
be accomplished by some kind of action. Its very nature partakes,
of a deed or physical activity as opposed to a mental operation.
(Cramer ws. U.S., ante). This deed or physical activity may be,
and often is, in itself a criminal offense under another penal statute
or provision. Even so, when the deed is charged as an element cf
treason it becomes identified with the laticr crime and can not be
the subject of a separate punishment, or used in combination with
treason to increase the penalty as Avrticle 48 of the Revised Penal
Code p.rgvicles. Just as one can not be punished for possessing opium
in a prosecution for smoking the identical drug, and a robber can-
not be held guilty of coercion of trespass to a dwelling in a pro-
secution for robbery, because possession of opium and force and tres-
pass are inherent in smoking and in robbery respectively, so may
not a defendant be made liable for murder as a separate crime or
in conjunction with another offense where, as in this case, it is
averred as a constitutive ingredient of treason. * * * Where murder
or physical injnries are charged as overt acts of treason * * * they
can not be regarded separately under their general denomination.”

(Italics supplied.)

Accordingly, we convicted the accused of simple treason and sentenced him
to life imprisonment. )

In People vs. Labra (August 10, 1948) 46 Off. Gaz., Supp. No. 1, p. 159, we
used the following language:

“The lower court found appellant guilty not only of treason, but of
murder, for the killing of Tomas Abella, and, following the provi-
sions of Article 48 of the Revised Penal Code sentenced him to death,
the maximaum penalty provided by article 114. T

“The lower court erred in finding appellant guilty of the mur-
der of Tomas Abella. The arrest and killing of Tomas Abella for
being a guerrilla, is alleged in count 3 of the information, as one
of the elements of the crime of treason for which appellant is pro-
secuted. Such element constitutes a part of the legal basis upon
which appellant stands convicted of the crime of treason. The kill-
ing of Tomas Abella cannot be considered as legal ground for con-
victing appellart of any crime vther than treason. The essential ele-
ments of a given crime cannot be disintegrated in different parts,
each one to stand ac< a separate ground to convict the accuzed of a
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different crime or criminal offense. The elements constituting’.a
given crime are integral and inseparable parts of a whole. In the
contemplation of the law, they cannot be uscd for double or multiple
purposes. They can only be used for the sole purpose of showing
the commission of the crime of which they form part. The factual
complexity of the crime of treason does not endow it with the funec-
tional ability of worm multiplication or ameba reproduction. Other-
wise, the accused will have to face as many prosecutions and con-
victions as there are elements in the crime of treason, in open vic-
-lation of the constitutional prohibition against double jeopardy.”
(Italics supplied.) ' :

[Vol. 6

P

46%e same conclusion was reached in People vs. Alibotod (November 26, 1948),

ff. Gaz., 1005, despite the direct participation of the defendant therein in

the nf‘aziltreatment and killing of several persons.
In Pspple vs. Vilo (January 7, 1949), 46 Off. Gaz., 2517, we held:.

’f\The People’s Court, however, erred in classifying the crime as
treg.son with murder. The killing of Amando’ Satorre and one
Seg’%mdo is charged as an element of treason, and it therefore be-
comes identified with the latter crime, and cannot be the subject
of a separate punishment or used in combination with tremson to
increase the penalty as Article 48 of the Rewised Penal Code pro-
vides.” (People ws, Prieto, L—399, 45 Off. Gaz. 3329. See, also,
People vs. Labra, L—886, 46 Off.  Gaz.,, [Supp. to No. 1], 159.)”
(Italics supplied.) ’

To the same effect was our decision in People vs. Roble (March 2, 1949), 46

Off. Gaz, 4207. We stated therein:

“The court held that the facts alleged in the information is a
complex crime cf treason with murders, with the result that the
penalty provided for the most serious offense was to be imposed
on its maximum degree. Viewing the case from the standpoint of
modifying circumstances, the court believed that the same result
obtained. It opined that the killings were murders qualified by
treachery and aggravated by ihe’circumstances of evident preme-
ditation, superior strength, cruelty, and an armed band.

“We think this is error. The tortures and murders set forth
in the information are merged in and formed part of treason. They
were in this case the overt acts which, besides traitorous intention

#y
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maltreatment of some of his victims like Tereso Sanchez and Patri-
cio Suico, was so cruel, brutal and inhuman that it is almost un-
believeable, that a Filipino can commit and practise such atrocities
especially on his own countrymen. But, evidently, war, confusion

and opportunism can and do produce characters and monsters un-

known during peace and normal times.

“The People’s Court found the appellant guilty of treason com-
plexed with murder. The Solicitor General, however, maintains that
the offense committed is simple treason, citing the doctrine laid
down by this court in the case of People vs. Prieto, (L—399, 45
Off. Gaz., 3329) but accompanied by the aggravating circumstance
under Article 14, paragraph 21, of the Revised Penal Code, and
not compensated by any mitigating circumstance, and he recom-
mends the imposition of the penalty of death. We agree with the
Solicitor General that on the basis of the ruling of this court in
the case of People vs. Prieto, supra, the appellant may be convicted
only of treason, and that the killing and infliction of physical in-
jumies committed by him may not be separated from the crime of
treason but should be regarded as acts performed in the commission
of treason, although, as stated in said case, ‘the brutality with which
the killing or physical injuries were carried out may be taken as
an aggravating circumstance.’” (Italics supplied.)
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and reduced the penalty from death to life imprisonment and a fine of $20,000.
Identical were the pertinent features of the case of People vs. Adlawan
(March 29, 1949) 46 Off. Gaz., 4299, in which, through Mr. Justice Reyes

(A),

we declared:

“% * * ywe find merit in the contention that appellant should have
not been convicted of the so-called ‘Complex crime of treason with
murder, robbery, and rape”’ The killings, robbery, and raping men-
tioned in the information are therein alleged not as specific offenses
but as mere elements of the crime of treason for which the accused
is being prosecuted. Being merged in and identified with the gen-
eral charge, they can not be used in combination with the treason tc
increase the penalty under Article 48 or the Revised Penal Code.
(People ws. Prieto, L—399, January 29, 1948, 456 Off. Gaz., 3329.)
Appellant should, therefore, be held guilty of treason only.” (Italics
supplied.)

supplied a vital ingredient in the crime.” (Italics supplied.) In People vs. Suralte (March 6, 1950), 47 Off. Gaz., 4595, the language us.g,d

was:
The accused in People vs. Delgado (March 4, 1949), 46 Off. Gaz., 4213, had
been c.onvicted by the People’s Court of “the crime of treason complexed with
the crime of murder” and sentenced to tha extreme penalty. In our decision,
penned by Mr. Justice Montemayor, we expressed ourselves as follows: '

“k * % But the People’s Court erred in finding the appellant guilty
of the complex crime of treasom with murder, because murder was
an ingredient of the crime of treason, as we have heretofore held in
several cases.” (Italics supplied.)

This was reiterated in People vs. Navea (July 6, 1950), 47 Off. Gaz., Supp.
No. 12, p. 2562:

“The Solicitor General recommends that the appellent be sen-
tenced for the complex ciime of treason with murder. We have al-
ready ruled, however, that where, as in the present case, the killing
is charged as an element of treason, it ‘becomes identified with the

“The appellant herein was and is a Filipino citizen. His ad-
herence to the Japanese forces of occupation and giving them aid
and comfo_rt by acting as their spy, undercover man, investigator,
and even killer when necessary to cow and compel the inhabitants
to surrender their firearms and disclose information about the guer-
rillas has been fully established. His manner of investigation and
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latter crime and cannot be the subject of a separate punishment, or

used in combination with treason to increase the penalty as Article
48 of the Revised Penal Code provides.””  (Italics supplied.)

The question at bar was, also taken up in the case of Crisologe vs. People
end Villalobos, L—6277, decided on February 26, 195id. The facts and the
rule therein laid down are set forth in our unanimous decision in said case, -
from which we quote: i

“The petitioner Juan D. Crisologo, a captain in the USAFFE dur-
ing the last world -war and at the time of the filing of the present
petition a lieutenant colonel in the Armed Forces of the Philip-
. ' Dpines, was on March 12, 1946, accused of treason under Article 114
. of the Revised Penal Code in an information filed in the People’s
i Court. But before the accused could be brought under the juris-
diction of the court, he was on January 13, 1947, indicted for viola-
tions of Commonwealth Act No. 408, otherwise known as the Articles
of War, before a military court created by authority of the Army
Chief of Staff, the indictment containing three charges, two of
which, the first and third, were those of treason consisting in giv-
ing information and aid to the enemy leading to the capture of
USAFFE officers and men and other persons with anti-Japanese
reputation and in urging members of the USAFFE to surrender
and cooperate with the enemy, while the second was that of having
certain civilians killed in time of war. Found innocent of the first
and third charges but guilty of the second, he was on May 8, 1947,
sentenced by the military court to life imprisonment.

“With the approval on June 17, 1948, of Republic Act .No. 311
abolishing the People’s Court, the criminal case in that court against
the petitioner was, pursuant to the provisions of said Act, trans-
ferred to the Court of First Instance of Zamboanga and there the
charges of treason were amplified. Arraigned in that court upon
the amended information, petitioner presented a motion to quash,
challenging the jurisdiction of the court and pleading double jeo-
pardy because of his previous ¥entence in the military court. But
the court denied the motion and, after petitioner had pleaded not
guilty, proceeded to trial, whereupon, the present petition for cer-
tiorari and prohibition was filed in this court to have the trial judge
desist from proceeding with the trial and dismiss the case.

* * % ) " * *

“It is, however, claimed that the offense charged in the military
court is different from that charged in the civil court and that even
granting that the offense was identical the military court had no
jurisdiction to take cognizance of the same because the People’s
Court had previously acquired jurisdiction over the case with the
result that the conviction in the court martial was void. In support
of the first point, it is urged that the amended information filed in
the Court of First Instance of Zamboanga contains overt acts dis-
tinct from those charged in the military court. But we note that
while certain overt acts specified in the amended information in the
Zamboanga court were not specified in the indictment in the court

1957} CASES 337

martial, they all are embraced in the general charge of treason,
which is a continuous offense and one who commits it is not criminally
liable for as many crimes as there are overt acts, because all overt
act ‘he has done or might have done for that purpose constitute but
a single offense’ (Guinto vs. Veluz, 44 Off. Gaz, 909; People vs.
Pacheco, L—4750, promulgated July 81, 1953.) In other words, since
the offense charged in the amended information in the Court of First
Instance of Zamboanga is treason, the fact that the said informa-
tion contains an enumeration of additional overt acts not specifically
mentioned in the indictment before the military court is immaterial
since the mew alleged overt acts do mot in themselves comstitute a
new and distinet offensc from that of treason, and this_court has
repeatedly held that a person cannot be found guilty of treason and
at the same time also guilty of overt acts specified in the information
for treason even if those overt acts, considered separately, are pun-
ishable by law, for the simple reason that these overt acts are not
separate offenses distinct from that of treason but constitute n-
gredients thereof.” (Italics supplied.)

Thus, insafar as treason is concerned, the opinion of this court, on the
question whether said crime may be complexed with murder, when the former
was committed through the latter, and it is so alleged in the information, had
positively and-clearly crystalized itself in the negative as early as January 29,
1948.

We have not overlooked the decision in People vs. Labra (L-1240, decided
on May 12, 1949), the dispositive part of which partly reads:

“Wherefore, the verdict of guilty must be affirmed. Aurticles
48, 114 and 248 of the Revised Penal Code are applicable to the
offense of treason with murder. However for lack of sufficient votes
to impose the extreme penalty, the appellant wiil be sentenced to

ERE

life imprisonment. *

Although it mentions Articles 48 and 248 of the Revised Penal Code and
“the offense of treason with murder,” it should be noted that we affirmed
therein the action of the People’s Court, which, according to the opening state-
ment of our decision, convicted Labra of “treason aggravated with murder”.
Besides, the applicability of said articles was not discussed in said decision. It
is obvious, from a mere perusal thereof, that this court had no intention of
passing upon such question. Otherwise, it would have explained why it did
not follow the rule laid down in the previous cases of Prieto, Labra (August
10, 1948), Alibotod, Vile, Roble, Delgado and Adlawan (supra), in whick the
issue was explicitly examined and decided in the negative. Our continued ad-
herence to this view in the subsequent cases of Suralta, Navea, Pacheco and
Crisologo, without even a passing reference to the second Labra cuase, shows
that we did not consider the same as reflecting the opinion of the court on
said question. At any rate, insofar as it suggests otherwise, the position taken
in the second Labra case must be deemed reversed by our decisions in said cases
of Suralta, Navea, Pacheco and Crisologo.

It is true that treason and rebellion are distinct and different from each
other. This does not detract, however, from the rule that the ingredients of
a crime form part and parcel thereof, and, hence, are absorbed by the same
and cannot be punished either separately therefrom or by the application of
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Article 48 of the Revised Penal Code. Besides there is more reason to apply
said rule in the crime of rebellion than in that of treason, for the law punishing
rebellion (Article 135, Revised Penal Code) specifically mentions the act of
engaging in war and committing serious violence among its essential elements
—thus clearly indicating that everything done in the prosecution of said war,
as a means necessary therefor, js embraced therein—unlike the provision on
treason (Article 114, Revised Penal Code) which is less explicit thereon.

It is urged that, if the crime of assault upon a person in authority or an
agent of a person in authority may be committed with physical injuries (U.8.
v8. Montiel, 9 Phil,, 162), homicide (People vs. Lojo, 52 Phil., 390) and muxder
(U. S. vs. Ginosolongo, 23 Phil, 171; U. S. w»s. Baluyot, 40 Phil,, 385), and
rape may be perpetrated with physical injuries (U. S. vs. Andaya, 34 Phil,
690), then rebellion may, similarly, be complexed with murder, arson, or rob-
bery.. The conclusion does not follow, for engaging in war, serious violence,
physical injuries and destruction of life and property are inherent in rebellion,
but not, in assault upon persons in authority or agents of persons in authority
or in rdpe. The word “rebellion” evokes, not merely a challenge to the consti-
“tuted authorities, but, also, civil war, on a bigger or lesser scale, with all the
evils that go with it, whereas, neither rape nor assault upon persons in authority
connotes necessarily, or even generally, either physical injuries, or murder.?

In support of the theory that a rebel who kills in furtherance of the insur-
rection is guilty of the complex crime of rebellion with murder, our attention
has been called to Article 244 of the old Penal Code of the Philippines, reading:

“Los delitos particulares cometidos en una rebelién o sedicién, o
con motivo de ellas, seran castigados respectivamente segin las dis-
posiciones de este Cédigo.

“Cuando no puedan descubrirse svs autores, seran penados como
tales los jefes principales de la rebelién o sedicién.”

and to the following observations of Cuello Calon {Derecho Penal, Vol. iI,
p. 110), in relation thereto:

“Se establice aqui que el que ‘en una rebelion o sedition, o con
motivo de ellas, comete otros delitos (v.g., roba, mata o lesiona),
sera responsable de estos ademas,de los delitos de rebelion o sedi-
cion. La dificultad consiste en estos casos en separar los accidentes
de la rebelion o sedicion de los delitos independientes de estas, y
como las leyes no contienen en este punto precepto alguno aplicable,
su solucion ha quedado encomendada a los tribunales. La jurispru-
dencia que estos han sentado considera como accidentes de la rebe-
lién o sedicién—cuya criminalidad queda embedida en la de estos
delitos, y, por tanto, no son punibles especialmente—los hechos de
escasa gravedad (v.g., atentados, desacatos, lesiones menos graves);
por el contrario, 1as infracciones graves, como el asesinato o las le-
siones graves, s¢ consideran como delitos independientes de la re-
belion o de la sedicion.”

It should be noted, however, that said Article 244 of the old Penal Code
of the Philippines has not been included in our Revised Penal Code. If the
applicability of Article 48 to rebellion was determined by the existence of said
Article 244, then the elimination of the latter would be indicative of the con-
trary.

! In the Andaya case the victim was a girl twelve years of age.
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Besides, the crime of rebellion, referred to by Cuello Ca-Ion, was that pun-
ished in the Spanish Penal Code, Article 243 of which provides:

“Son reos de rebelion los que se alzaren publicamente y en abiert.a
hostilidad contra el Gobierno para cualquiera de los objetos si-
guientes:

1. “Destronar al Rey, deponer al Regente o Regencia del Reino,
o privarles de su libertad personal u obligarles a ejecutar un acto
contrario a su voluntad. .

2. “Impedir la celebracién de las elecciones para D.iputados a
Cortes o Senadores en todo el Reino, o la reunién legitima de las
mismas.

3. “Disolver las Cortes o impedir la deliberacién de alguno de los
Cuerpos Colegisladores o arrancarles alguna resolucién.

4. “Ejecutar cualquiera de los delitos previstos en el articulo 165.

5. “Sustraer el Reino o parte de el o algun cuerpo de tropa de
tierra o de mar, o cualquiera otra clase de fuerza armada, de la
obediencia del Supremo Gobierno.

6. “Usar y ejercer por si o despojar a los Ministros de la Cor'ona
de sus facultades constitucionales, o impedirles o coartarles su libre
ejercicio. (Articulo 167, Cédigo Penal de 1850.—Veanse las demas
concordancias del articulo 181.)"

Thus, the Spanish Penal Code did not specifically declare that rebellion in-
cludes the act of engaging in war against the forces of the Government .and
of using serious violence for the purposes stated in Article 134 of the Revised
Penal Code. In view of this express statutory inclusion of the a:ch ?f war
and serious violence among the ingredients of rebellion in the Philippines, it
is elear that the distinction made by Cuello Calon between grave and less' grave
offenses committed in the course of an insurrection cannot be accepted in this
jurisdiction. Again, if both classes of offenses are part a:nd.pa?c.el of a re-
bellion, or means necessary therefor, neither law nor logic justifies the ex-
clusion of the one and the inclusion of the other. In fact, Cuell<_) Calon .a(?-
mits that “the difficulty lies in separating the accidents of rebellion or sedi-
tion from the offenses independent therefrom.” Ergo, offenses that are not
independent therefrom, but constituting an integral part 'thereof——commltte}:i,
precisely, to carry out the uprising to its successful conclusion—are beyond the
purview of Article 244. Indced, the above quoted statement of' Cuello (;alon—
to the effect that grave felonies committed in the course of an insurrection are
independent therefrom—was based upon a decision of. the Sup’re_me Court gf
Spain of February 5, 1872, which we find reported in the Cadigo \Penal e
Filipinas, by Jose Perez Rubio, as follows:

“El Tribunal Supremo de Justicia en sentencia de 5 de F‘e]fort.aro
de 1872, tiene declarado: Que segin los articulos 184 del.Codxgo
Penal de 1830, y 259 del reformado (1870), los delitos partlculfn‘es
cometidos en una rebelién o sedicién o con motivo de ella’s se castigan
respectivamente segun las disposiciones de los mismos Coc,hgos; y con
arreglo al decreto de amnistia de 9 de Agosto de 1'876 estan solo com-
prendidos en aquella gracia las personas sentenciadas, p}rocesadas o
sujetas 4 responsabilidad por delitos politicos de cualqulerz.l especie
cometidos desde el 29 de Septiembre de 1868; Que el asesinato del
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Gobernador Civil de Burgos no fué resultado de movimiento allqzmo -

politico, sino de un mero tumulto que imprimio el fanatismo, y cuya
dnica aparente tendencia era impedir que aquel funcionario inven-
tariase ciertos objetos artisticos que se decian existentes en la Cate-
dral: Que esto lo demues_tran las salvajes voces de muerte profe-
ridas por los asesinos contra la persona del Gobernador; sin que el
ejecutar en: el mismo reeinto del templo los horrorosos hechos que
aparecen en la causa, alzasen bandera politica alguna ni dieran otro i
grito que el, en aquel moménto sacrilego é impio, de ‘Viva la reli- '
gion:’ Que al apreciar la Sala sentenciadora los hechos referentes al
Gobernador Civil de delito de asesinato, penarlo con arreglo al Cé-
digo y declarar inaplicable el citado Decreto de Amnistia, no ha
cometido el srror de derecho sefialado en los casos 1.2 8.2 del articulo

. 4.2 de la ley sobre establecimiento de la casacién criminal, ni infrin-

. gido los articulos 250 y 259 del Cédigo Penal de 1870.” (Page 239;
\‘Italics supplied.) (See, alsc, “El Cédigo Penal”, by Hidalgo Garecia,
\WVol. I, p. 623.)

It is apparent that said case is not in point. There was no issue therein
on whéther murder may be complexed with rebellion or sedition. The question
for determination was whether the killers of the victim were guilty of the
confnllon crime of murder or sheuld have been convicted only of rebellion or
sedition. The court adopted the first alternative, not because of the gravity
of 1.:he acts performed by the accused, but because they had no political moti-
vation, Mf)reover, the footnote to said quotation from Cuello Calon reads:

“Los atentados, desacatos y lesiones a la autoridad u otros delitos
contra el -orden publico cometidos en la sedieién o con motivo de
ella, no son delitos distintos de la sedicién, 3 octubre 1903, 19 no-
viembre 1906; la resistencia o acometimiento a la fuerza publica
por los sediciosos es accidente de la rebelion, 28 mayo 1890.

“El asesinato de un gobernador cometido en el curso de un tumulto
debe penarse como un delito comun de asesinato, 5 febrero 1872. Sin
embargo, la jurisprudencia, tratdndose de ciertos delitos, es vacilan-
te; asi, v. g., el acometimiento 2l tenicnte de alcalde se ha declarado
en un fallo independiente de la perturbacién tumultuaria promevida
para impedir al alcalde el cumplimiento de sus providencias 16 mar-
zo 1886, mientras que un hecho analogo se ha considerado en otra
sentencia ya citada como accidente de la rebelién, 3 Octubre 1903.
El acometimiento de los sediciosos a la fuerza piiblica es accidente
de la sedicién y no uno de los delitos pasticulares a que se refiere
este articulo, 23 de mayo 1890. Entre estos delitos » que alude el
precepto se hallan las lesiones que puedan causar los sediciosos, 19
noviembre 1906.” (Footnote 21, II Cuello Calon, Derecho Penal,
pp. 110-111.) (Italics supplied.)

Thus in a decision, dated May 2, 1934, the Supreme Court of Spain held:

“Considerando que la nota diferencial entre los delitos de rebelién
y sedicién, de una parte, y el de atentade, esta constituida por
la circunstancia de alzamiento piblico que caracteriza a los primeros,
los cuales, por su indole generica, absorben a los de atentado y
demas infracciones que durante su comision y con su motive se
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cometan, y afirmandose como hecho en la sentencia recurrida que el
procesado Mariano Esteban Martinez realizo, en unién de otros,
el atendado que se le imputa sin alzarse publicamente, cae por su
base el recurso fundado en supuesto distinto.” (Jurisprudencia Cri-
minal, Tomo 130, p. 551.) (Italies supplied.)

the same effect are, likewise, the following:

“La provocacién y el ataque a la Guardia Civil por paisanos alza-
dos tumultuariamente para impedir al Delegado de un Gobernador
civil el cumplimiento de sus providencias, no pueden estimarse consti-
tutivos de un delito distinto del de sedicién, ni ser, por tanto, per-
seguidos y penados separadamente.

“Fa resistencia o el acometimiento de los sublevades a la fuerza
piblica constituye, en su caso, una circunsiancia o accidente de la
sedicion y no es un delito de los que el Cédigo Penal en este articulo
(formerly Article 244, now Article 227) supone que pueden come-
terse en ella o con su motivo, los cuales denomina delitos particulares,
y manda que se penen conforme a las disposiciones del propio Caédigo.
(S. 23—5—890; G. 23—6—890; t. 44; pagina 671)” (II Doctrina Penal
del Tribunal Supremo, p. 2411.) (Italics supplied.)

“La Audiencia condeno como autores de atentado a dos de los
amotinadds que agredieron al alcalde, e interpuesto recurso de casa-
cién contra la sentencia, el Tribunal Supremo la casa ¥ anula, te-
niendo en cuenta lo dispuesto en el articulo 250 (ndmero 3.9) del
Cédigo Penal;

‘Considerando que el acto llevado a cabo por el grupo, constituye
una verdadera sedicién, sin que sea licito el dividir este hecho y ca-
lificarlo de atentado respecto a las personas que agredieron a dicho
alcalde, porque el acometimiento fue un accidente de la sedicion, de
la cual eran todos responsables, ya se efectuara por los agrupados
en conjunto o por uno solo, por ser comun el objeto que se proponian
y no individual; y al calificar y penar este hecho la Audiencia de
Gerona, de atentado * ™ *, ha incurrido en error de derecho e infrin-
gido los articulos 250 y signientes del Cédigo Penal, por no haberlos
aplicado, y el 263, nimero 2.°, en relacién con el 264, nimeros 1.°
y 3.9, por su aplication * * *”’ (Sent. 3 octubre 1903.—Gac. 12
Diciembre) (Enciclopedia Juridica Espafiola, Tomo XXVIII, p. 250.)

341

These cases are in accord with the text of said Article 244, which refers,
not to all offenses committed in the course of a rebellion or on _the occasfon
thereof, but only to “delitos particulares” or common crimes. Now, what are
“delitos particulares” as the phrase is used in said Article 2447 We quote

from

Viada:

“La disposicién del primer parafo de este articulo no puede ser
mas justa; con arreglo a ella, los delitos particulares o comunes come-
tidos en una rebelién or sedicién no deberan reputarse como acciden-
tes inherentes a estas, sino como delitos especiales, a dicha rebelién
y sedicién ajenos, los que deberan ser respectivamente castigados
con las penas que en este Cédigo se las cefalan. Pero, que delitos
deberan considerarse como comunes, y cuales como constitutivos de
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la propia rebelién o sedicién? En cuanto a la rebelién, no ofrece
esta ?uestién dificultad alguna, pues todo hecho que no este com-
prendido en uno y otro de los cbjetos especificados en los seis niu-
meros del articulo 243 sera extrafio a la rebelién, y si se hallare de-
finido en algiin otro articulo del Cédigo, con arreglo a este debera
ser castigado como delito particular. Pero tratandose de la sedi-
cién, comprendiendose como objetos de la misma, en los nimeros 3.9
4.2 y 5.2 del articulo 250, hechos que constituyen otros tantos ata:
q}les 2 las personas o a la propiedad, cuales se consideran como ac-
cidentes inherentes a la propria sedicién, y cuales deberan reputarse
co’mo delitos particulares o comunes? En cuanto a los casos de los
nimeros 49 y 59, estimanos que el objeto politico y social que se
requiera para la realizacién de los actos en aquellos comprendidos
es el que debe servirnos de norma y guia para distingwir lo inkerente
ala s\e'dicié'n de lo que es ajeno o extrafio a ella. Cuando no exista
ese objeto politico y social, el acto de odio o venganza ejercido contra
los particulares o cualquiera clase del Estado, y el atentado contra

! las propiedades de los ciudadanos o corporaciones mentados en el

nimero 5.0 del articulo 250, no seran constitutivos del delito de

“sedicién, sino que deberan ser apreciados y castigados como delitos

comunes, segun las disposiciones respectivas de este Cédigo—y por
lo que toca a los actos de odio o venganza ejercidos en la persona
o bienes de alguna Autoridad o sus agentes, estimamos que deberan
reputarse como delitos comunes todos aquellos hechos innecesarios?®
para la consecucion del fin particular que se propusieran los sedicio-
s0s—y como esenciales, constitutivos de la propia sedicién, todos
aquel{os ‘actos de odio o venganza que sean medio racionalmente mne-
cesario para el logro del objeto especial a que se encaminarom los
esfuerzos de los sublevados. Asi, en el caso de la Cuestién 1 ex-
Puesta en el comentario del articulo 258, es evidente que el fin que
se propusieron los sediciosos fue no pagar el impuesto a cuya co-
branza iba a proceder el comisionado; pero para lograr este objeto,
como lo lograron, fue.preciso hacer salir del pueblo al ejecutor, ¥
a este efecto, lo amenazaron, Jo persiguieron y llegaron hasta lesio-
n'arle. Esas amenazas y lesiones no pudieron apreciarse, ni las apre-
clo tampoco la Sala sentenciadora, como delito comin, sino como ac-
che:nf,e inherente o la misma sedicién, por cuanto fueron un medin
ra.ozmlalmfmte necesario para la consecucién del fin determinado que
se propusieron los culpables.

“Pero cuando tal necesidad desaparece, cuando se hiere por herir,
:uando se mata por matar, el hecho ya no puede ser considerado co-
mo un accidente propio de la sedicién, sino como un delito especial
al que debe aplicarse la pena al mismo correspondiente.” ' (111 Via-’
da, pp. 811-312.). (Italics supplied.).

Cuello Calon is even moi‘e illuminating. He says:

« . c e . .

I.;a doctrina cientifica considera los delitos llamados politicos co-
mo.lnfracclones de un caracter especial distintas de los denominados
delitos comnnes. De csta apreciacién ha nacido la divisién de los

2 The information in the case at bar alleges that the acts therein set forth

: b : :
were committed “as a necessary means to commit the crime of rebellion.”

ot
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delitos, desde el punto de vista de su naturaleza intrinseca, en de-
litos politicos y delitos comunes de derecho comiin.

“Se reputan delitos comunes aquellos que lesionan bienes juridicos
individuales (v. gr., los delitos contra la vida, contra la honestidad,
contra la propiedad, ete.).

“Ia nocién del delito politico no parese tan clara. Desde luego
revisten este caracter los que atentan contra el orden politico del
Estado, contra su orden externo (independencia de la nacién, inte-
gridad del territorio, etc.), o contra el interno (delitos contra el Jefe
del Estado, contra la forma de Gobierno, ete.). Pero también pue-
den ser considerados como politicos todos los delitos, cualesquiera que
sean incluso los de derecho comun, cuando fueron cometidos por mo-
viles politicos. Deben, per tanto, estimarse como infracciones de esta
clase, no solo las que objetivamente tengan tal caracter por el in-
teres politico que lesionan, sino también las que, apreciadas subjeti-
vamente, manifiestan una motivacion de caracter politico.

“Asi podria formulares esta definicidon: es delito politico el co-
metido contra el orden politico del Estado, asi como todo delito de
cualquiera otra clase determinado por moviles politicos.” (Cuello
Calon, Derecho Penal, Toma I, pp. 247-249.)

In short, political crimes are those directly aimed against the political order,
as well as such ¢ommun crimes as may be committed to achieve a political pur-
pose. The decisive factor is the intent or motive. If a crime usually regarded
as common, like homicide, is perpetrated for the purpose of removing from
the allegiance “to the Government the territory of the Philippine Islands
or any part thereof,” then said offense becomes stripped of its “common” com-
plexion, inasmuch as, being part and parcel of the crime of rebellion, the former
acquires the political character of the latter.

Conformably with the. foregoing, the case of murder ~against the defend-
ant in U.S. vs. Lardizabel (1 Phil, 729—an insurgent who killed a prisoner
of war because he was too weak to march with the retreating rebel forces,
and could not be left behind without endangering the safety of the latter—
was dismissed upon the ground that the execution of said prisoner of war formed
part of, and was included in, the erime of sedition, which, in turn, was covered
by an amnesty, to the benefits of which said defendant was entitled.

True, ir U.S. vs. 4lfont (1 Phil, 115), the commander of an unorganized
group of insurgents was, pursuant to Article 244 of our old Penal Code, con-
victed of homicide for having shot and killed a woman who was driving a
vehicle. But the complex crime of rebellion with homicide was not considered
in that case. Apart from this, the accused failed to establish the relation¥be-
tween her death and the insurrection. What is more, it was neither proved
nor alleged that he had been prompted by political reasons. In other -words,
his offense was independent from the rebellion. The latter was merely the
occasion for the commission of the former.

It is noteworthy that the aforementioned decisions of this court and the
Supreme Court of Spain in cases of treason, rebellion and sedition, are in
line with the trend in other countries, as well as in the field of international
relations. Referring to the question as to what offenses are political in na-
ture, it was said in In 7e Ezeta (62 Fed. Rep. 972)

“What constitutes an offense of a political character has not yet
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been determined by judicial authority. Sir James Stephens, in his
work, History of the Criminal Law of England (Volume 2, p. 71),
thinks that it should be ‘interpreted to mean that fugitive criminals
.are not to be surrendered for extradition crimes if those crimes
were incidental to and formed a part of political disturbances.” Mr.
John Stuart Mill, in the house of commons, in 1866, while discus-
sing an amendment to the act of ‘extradition, on which the treaty
between England and France was founded, gave this definition:
‘Any offense committed in the cowrse of or furthering of civil war,
insurrection, or political cemmotion.” Hansard’s Debates Vol. 184,
p. 2115. In the Castioni Case, supra, decided in 1891, the question
was discussed by the most eminent counsel at the English bar, and
considered by distinguished judges, without a definition being framed
that would draw a fixed and certain line between a municipal or

. common crime and one of political character. ‘I do not think,” said

i Denman, J., ‘it is necessary or desirable that we should attempt to
iput into language, in the shape ¢f an exhaustive definition, exactly
the whole state of things, or every state of things, which might bring
a particular case within the description of an offense of a political
character.” In that case, Castioni was charged with the murder
of one Rossi, by shooting him' with a revolver, in the town of Bel-
linzona, in the canton of Ticino, in Switzerland. The deceased, Rossi,
was a member of the state council of the canton of Ticino. Castioni
was a citizen of the same canton. For some time previous to the
raurder, much dissatisfaction had been felt and expressed by a large
number or inhabitants of Ticino at the mode in which the political
party then “in power. were conducting the government of the can-
ton. A request was presented to the government for a revision of
the constitution of the canton, and, the government having declined
to take a popular vote on that question, a number of the citizens
of Bellinzona, among whom was Castioni, seized the arsenal of the
town, from which they took rifles and emmunition, disarmed the
gendarmes, arrested and bound or handeuffed several persoms con-
nected with the government, and forced them to march in front of
the armed crowd to the municipal palace. Admission to the palace
was demanded in the name of the people, and was refused by Rossi
and another member of the government, who were in the palace.
The crowd then hroke open the outer gate of the palace, and rushed
in, pushing before them the government officials whom they had
arrested and bound. Castioni, who was armed with a revolver, was
among the first to entev. A second door, which was locked, was
broken open, and at this time, or immediately after, Rossi, who
was in the passage, was shot through the body with a revolver, and
died very soon afterwards. Some other shots were fired, but no
one else was injured. Castioni fled to England. His extradition was
requested by the federal council of Switzerland. He was arrested
and taken before a police magistrate, as provided by the statue
who held him for extradition. Application was made by the accused
to the high court of justice of England for a wrii of. habeas cor-
pus. He was represented by Sir Charles Russell, now lord chief
justice. The attorney general, Sir Richard Webster, appeared for
the crown, and the solicitor general, Sir Edward Clarke, and Robert
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Woodfal, for the federal council of Switzerland. This array of dis-
tinguished counsel, and the high character of the court, commends
the case as one of the highest authority. It appeared from an ad-
mission by one of the parties engaged in the disturbances ‘that the
death of Rossi was a misfortune, and not nccessary for the rising.’
The opinions of the judges as to the political character of the crime
charged against Castioni, upon the facts stated, is exceedingly in-
teresting, but I need only refer to the following passages. Judge
Denman says:

“The question really is whether, upon the facts, it is
clear that the man was acting as one of a number of per-
sons engaged in acts of violence of a political character
with a political object, and as part of the political move-
ment and rising in which he was taking part.’

“Judge Hawkins, in commenting upon the character of political
offenses, said:

‘T cannot help thinking that everybody knows there are
many acts of a political character done without reason,
done against all reason; but at the same time one cannot
look too hardly, and weigh in golden scales the acts of men
hot._ jn their political excitement. We know that in heat,
and in-heated blood, men often do things which are against
and contrary to reason; but nmone the less an act of this
deseription may be done for the purpose of furthering
and in furtherance of a political rising, even though it is
an act which may be deplored and lamented, as even cruel
and against all reason, by those who can calmly reflect
upon’ it after the battle is over.

“Sir James Stephens, whose definition as an author has already
been cited, was one of the judges, and joined in the views taken
as to the political character of the crime charged against Castioni.
The prisoner was discharged. Applying, by analogy, the action
of the English court in that case to the four cases now before me,
under consideration, the conclusion follows that the crimes charged
here, associated as they ore with the actual conflict of armed forces,
are of a political character. '

“The draft of a treaty on International Penal Law, adopted by
the congress of Montevideo in 1888, and recommended by the Inter-
national American Conference to the governments of the Latin-Ame-
rican nations in 1890, contains the following provisions (Article
23):

‘Political offenses, offenses subversive of the internal
and external safety of a state or common offenses connect-
ed with these, shall not warrant extradition. The deter-
mination of the character of the offense is inecumbent
upon the nations upon which the demand for extradition
is made; and its decision shall be made under and accord-
ing to the provisions of the law which shall prove to be
most favorable to the accused.
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We cquote the following from footnote (23) on pages 249-250, Vol.
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“I am not aware that any part of this Code has been madé- the
basis of treaty stipulations between any of the American nations,
but the article cited may be at least accepted as expressing the
wisdom of leading jurists and diplomats. The article is important
with respect to two of its features: (1) provides that a fugitive
shall not be extradited for an offense connected with a political
offense, or with an offense subversive of the intermal or external
safety of the state; and (2) the decision as to the character of the
offense shall be made under and according to the provisions of the
law which shall prove most favorable to the accused. The first
provision is sanctioned by Calvo, who, speaking of the exemption
from extradition of persons charged with political offenses, says:

‘The exemption even extends to acts connected with

political crimes or offenses, and it 13 enough, as says

‘ Mr. Fuastin Helio, that ¢ common crime be connected with

: a political act, that it be the outcome of or be in the execu-

\ tion of such, to be covered by the privilege which pro-

tects the latter’ Calvo, Droit Int. (8me ed.) p. 413, sec-
tion 1262,

“The second provision of the article is founded on the broad prin-
ciples of humanity found everywhere in the eriminal law, distin-
guishing its administration with respect to even the worst features
of our civilization from the cruelties of barbarism. When this art-
icle was under discussion in the international American conference
in Washington, Mr. Silva, of Columbia, submitted some observa-
tions upon the difficulty of drawing a line between an offense of
a political¢haracter and a common crime, and incidentally referred
to the crime of robbery, in terms worthy of some consideration here.
He said:

‘In the revolutions, as we conduct them in our countries,
the common offenses are mecessarily mized up with the
political in -many cases. A colleague General Caamafio
(of Ecuador) knows how we carry on wars. A revolu-
tionist needs horses for mfdving, beef to feed his troops,
ete.; and since he does not go into the public markets
to purchase these horses and that beef, nor the arms
and saddles to mount and equip his forces, he takes them
from the first pasture or shop he finds at hand. This is
called robbery everywhere, and is a common offense in
time of peace, but in time of war it is a circumstance close-
ly allied to the manner of waging it.’ International Amer-
ican Conference, Vol. 2, p. 615.” (Italics supplied.)

Cuello Calon’s aforesaid work on “Derecho Penal.”

“En algunos Cédigo y leyes de fecha proxima ya se halla una
definicién de estos delitos. El Cédigo penal ruso, en el articulo 58,
define como ‘delitos contrarrevolucionarios’ ‘los hechos encaminados
a_derrocar o debilitar el poder de los Consejos de trabajudores y
campesinos y de los gobiernos de la Unién de Repiblicas socialistas
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sovieticas, a destruir o debilitar la seguridad exterior de la Unién
de Repiiblicas Sovieticas y las conquistas economicas, politicas y na-
cionales fundamentales de la revolucién proletaria.’ El Cédigo Penal
italiano de 1930 considera en su articulo 8.2 como delito politico ‘todo
delito que ofenda un interes politico del Estado o un derecho politico
del ciudadano.’ Tambien se¢ reputa politico el delito comin determi-
nado, en todo o en parte por motivos politicos. En la ley alemana de
extradicién de 25 diciembre 1929 se definen asi: ‘Son delitos poli-
ticos los atentados punibles directamente ejecutados contra la exis-
tencia o la seguridad del Estado, contra el jefe o contra un miem-
bro del gobierno del Estado como tal, contra una corporacién consti-
tucional, contra los dexechos politicos las buenas relaclones con el
extranjero’, parrafo 3.9,

“La 6.2 Conferencia para la Unificacién del Derecho penal (Co-
penhague, 31 agosto—3 septiembre 1935) adopto la siguiente no-
¢ién del delito politico:

“1. Por delitos politicos se entienden los dirigidos contra la or-
ganizacién y funcionamiento del Estado o contra los derechos que
de esta organizacién y funcionamiento provienen para el culpable.

“9. También se consideran como dclitos politicos los delitos de
derecho comin que constituyen hechos conewos con lu ejecucion de
los delitos previstos en seccién 1.9: como los hechos dirigidos a favo-
racer 1@ ejecucion de un delito politico o a permitir al autor the este
delito sustraerse a la aplicacién de la ley penal.

“3, No se consideraran delitcs politicos aquellos a los que su
autor sea inducido por un motivo egoista y vil.

“4. No se consideraran delitos los que creen un peligro para la
ccmunidad o un estado de terror.”” (Italics supplied.)

Thus, national, as well as international, laws and jurisprudence overwhelm-
ingly favor the proposition that common crimes, perpetrated in- furtherance of
a political offense, are divested of their character as ‘‘common” offenses and
assume the political complexion of the main crime of which they are mere
ingredients, and, consequently, cannot be punished separately from the principal
offense, or complecxed with the same, to justify the imposition of a graver
penalty.

There is one other reason—and a fundamental one at that—why Article 48
of our Penal Code cannot be applied in the case at bar. If murder were not
complexed with rebellion, and the two crimes were punished separately (as-
suming that this could be done), the follo\\mg penalties would be 1mposable
upon the movant, namely: (1) for the crime of rebellion, a fine not exceed-
ing $20,000 and prision mayor, in the corresponding period, depending upon
the modifying circumstances present, but never exceeding 12 years of prisién
mayor; and (2) for the crime of murder, rechisidn temporal in its maximum
period to death, depending upon the modifying circumstances present. In other
words, in the absence of aggravating circumstances, the extreme penalty could
not be imposed upon him. However, under Article 48, said penalty would have
to be meted out to him, even in the absence of a single aggravating circum-
stance. Thus, said provision, if construed in conformity with the theory of
the prosecution, would be unfavorable to the movant.

Upon the other hend, gaid Article 48 was enacted for the purpose of favoring
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the culprit, not of sentencing him to a penalty more severe than thét which
would be proper if the several acts performed by him were punished separate-
ly. In the words of Rodriguez Navarro:

“La unificacién de penas en los. casos de concurso de delitos a
que hace referencia este artfculo (75 del Cédigo de 1932), esta basado
francamente en ¢l principio pro reo.” (II Doctrina Penal del Tribunal
Supremo de Espafia, p. 2168.)3

We are aware of the fact that this observation refers to Article 71 (later
75) ‘of the Spanish Penal Code (the counterpart of our Article 48), as amended
in 1908 and then in 1932, reading:

‘ “Las disposiciones del.articulo anterior no son aplicables en el caso
\.de que un solo hecho constituya dos o mis delitos, o cuando el uno
e ellos sea medio necesario para cometer el otro.
" “En estos casos solo se impondra la pena correspondiente al delito
m‘és grave en su grado maximo, hasta el limite que represente la
suma de las que pudieran imponerse, penando separadamente los
delitos.
“Cuando la pena asi computada exceda de este limite, se sancio-
naran los delitos por separado.” (Rodriguez Navarro, Doctrino Penal
del Tribunal Supremo, Vol. II, p. 2163.)

and that our Article 48 does not contain the gualification inserted in said amend-
ment, restricting the imposition of the penalty for the graver offense in its
maximum-period to the case when it does not exceed the sum total of the pe-
nalties imposable, if the acts charged were dealt with separately. The ab-
sence of said limitation in our Penal Code does not, to our mind, affect sub-
stantially the spirit of said Article 48. Indeed, if one act constitutes two or
more offenses, there can be no reason to inflict a punishment graver than that
prescribed for each one of said offenses put together. In directing that the
penalty for the graver offense be, in such case, imposed in its maximum period,
Article 48 could have had no other purpose than to prescribe a penalty lower
than the aggregate of the penalties for each offense, if imposed separately.
The reason for this benevolent spirit of Article 48 is readily discernible. When
two or more crimes are the result of a single act, the offender is deemed less
perverse than when he commits said crimes thru separate and distinet acts.
Instead of sentencing him for each crime independently from the other, he must
suffer the maximum of the penaliy for the more serious one, on the assumption

that it is less grave than the sum total of the separate penalties for each
offense.

Did the framers of Article 48 have a different purpose in dealing therein with
an offense which is a means necessary for the commission of another? To be-
gin with, the culprit can not, then, be considered as displaying a greater de-
gree of malice than when the two offenses are independent of each other. On-
the contrary, since one offense is a necessary means for the commission of
the other, the evil intent is one, which, at least, guantitatively, is lesser than
when the two offenses are unrelated to each other, because, in such event, he
is twice guilty of having harbored criminal designs and of carrying the same
into execution. Furthermore, it must be presumed that the objecf of Anrticle 48,

3 See, also the Comentarios al Codigo Penal, by A. Quintano Ripolles (Vol.
I, pp. 396-397) and Derecho Penal, by Federico Puig Peiia (Vol. I. p. 289).
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in its entirety, is only one. We cannot assume that the purpose of the law-
maker, at the beginning of the single sentence of which said article consists,
was to favor the accused, and that, before the sentence ended, the former had
a change of heart and turned about face against the latter. "If the second part
of Article 48 had been meant to be unfavorable to the accused—and, hence, the
exact opposite of the first part—each would have been placed in separate
provisions, instead of in one single article. If the first part sought to impose,
upon the culprit, a penalty less grave than that which he would deserve if the
two or more offenses resulting from his single act were punished separately,
then this, also, must be the purpose of the second part, in dealing with an of-
fense which is a necessary means for the commission of another.

The accuracy of this conclusion is borne out by the fact that, since 1850,
when the counterpart of our Article 48 was inserted in the Penal Code of Spain,
or for over a century, it does not appear to have been applied by the Supreme
Cowrt theveof to crimes of murder committed in furtherance of an insurrection.

Incidentally, we cannot accept the explanation that crimes committed as a
means necessary for the success of a rebellion had to be prosecuted separately
under the provisions of Article 259 of the Penal Codc of Spain, which is the
counterpart of Article 244 of our old Penal Code. To begin with, these articles
are part of a substantive law. They do not govern the manner or method of
prosecution of the culprits. Then again, said precepts ordain that common
crimes committed during a rebellion or sedition, or on the occasion thereof,
“shall be respectively punished according to the provisions of this Code.” Among
such provisions was Article 90 (later Article 71, then Article 75) of the Span-
ish Penal Code, and Article 89 of our old Penal Code, of which Article 48 of
the Revised Penal Code of the Philippines is a substantial reproduction. Hence,
had the Supreme Court of Spain or the Philippines believed that murders com-
mitted as a means necessary to attain the aims of un uprising were “common”
crimes, the same would have been complexed with the rebellion or sedition, as
the case may be.

The cases of People vs. Cabrera (43 Phil. 65) and People vs. Cabrera (43
Phil., 82) have not escaped our attention. Those cases involved members of
the constabulary who rose publicly, for the purpose of performing acts of hate
and vengeance upon the police force of Manila, and, in an encounter with the
latter, killed some members thereof. Charged with and convicted of sedition
in the first case, they were accused of murder in the second case. They pleaded
double jeopardy in the second case, upon the ground that the facts alleged in
the information were those set forth in the charge in the first case, in which
they had been convicted. This plea was rejected upon the ground that the-
organic law prohibited double jeopardy for the same offense, and that thE of-
fense of sedition is distinct and different from that of murder, although both
were the result of the same act.

The question whether one offense was inherent in, or identified with, the
other was not discussed or even considered in said cases. Besides, the lower
court applied, in the murder case Article 89 of the old Penal Code—which is
the counterpart -of Article 48 of the Revised Penal Code—but this Court refused
to do so. Again, simply because one act may constitute two or more offenses, it
does not follow necessarily that a person may be prosecuted for one after con-
viction for the other, without violating the injunction against double jeopardy.
For instance, if a man fires a shotgun at another, who suffers thereby several
injuries, one of which produced his death, may he, after conviction for murder
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or homicide, based upon said fatal injury, be accused or convicted, in a separate
case, for the non-fatal injurfes sustained by the victim? Or may the former
be convicted of the complex crime of murder or homicide with serious and/or
less serious physical injuries? The mere formulation of these questions suf-
fices to show that the limitation of the rule on double jeopardy to a subsequent
prosecution for the same offense does not constitute a license for the separate
prosecution of two offenses resulting from the same act, if one offense is an
essential element of the other. At any rate, as regards this phase of the issue,
which was not touched in the Cabrera cases, the rule therein laid down must
Necessarily be considered modifwd by our decision in the cases of People ws.
Labra (46 Off. Gaz., Supp. No. 1, p. 159) and Crisologo vs. People and Villa-
lobq\s (supra), insofar as inconsistent therewith.

The main argument in support of the theory seeking to complex rebellion
with murder and other offenses is that “war"—within the purview of the
laws on rebellion and sedition—may be “waged” or “levied” without killing.
This premise does not warrant, however, the conclusion—drawn therefrom—
that any killing done in furthelance of a rebellion or sedition is independent
therefrom, and may be complexed therewith, upon the ground that destruction
of human life is not indispensable to the waging or levying of war. A person
may kill another without inflicting physical injuries upon the latter, such, for
instance, as by poisoning, drowning, suffocation or shock. Yet it is admitted
that he who fatally stabs another cannot be convicted of homicide with phy-
sical injuries. So too, it is undeniable that treason may be committed without
torturing or murdering anybody. Yet, it is well-settled that a citizen who
gives aid and comfort to the enemy by taking direct part in the maltreatment
and assassination of his (c1t1zen s) countrymen, in furtherance of the wishes
of said enemy, is guilty of plain treason, not complexed with murder or phy-
sical injuries, the latter being—as charged and proven—mere ingredients of
Fhe former. Now then, if homicide may be an ingredient of treason, why can
it not be an ingredient of rebellion? The proponents of the idea of rebellion
complexed with homicide, etc., have not even tried to answer this question.
Neither have they assailed the wisdom of our aforementioned decisions in trea-
son cases.

The Court is conscious of the kecn'bi'nterest displayed, and the considerable
efforts exerted, by the Executive Department in the apprehension and prose-
cution of those believed to be guilty of crimes against public order, of the lives
lost, and the time and money spent in connection therewith, as well as of the
possible implications or repercussions in the security of the State. The careful
consideration given to said policy of a coordinate and co-equal branch of the
Government is reflected in the time consumed, the extensive and intensive re-
search work undertaken, and the many meetings held by the members of the
court for the purpose of elucidating on the question under discussion and of
settling the same.

The role of the judicial department under the Constitution is, however, clear
—to settle justiceable controversies by the application of the law. And the
latter must be enforced as it is—with all its flaws and defects, not affecting
its validity—not as the judges would have it. In other words, the courts must
apply the policy of the State as set forth in its laws, regardless of -the wisdom
thereof.

It is evident to us that the policy of our statutes on rebellion is to consider
all acts committed in furtherance thereof-—as specified in Articles 134 and
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135 of the Revised Penal Code—as constituting only ome crime, punishable
with one single penalty—namely, that prescribed in said Article 135. It
is interesting to note, in this connection, that the penalties provided in our old
Penal Code (Articles 230 to 232) were much stiffer, namely:

1. Life imprisonment to death—Tfor the promoters, maintainers and leaders
of the rebellion, and, also, for subordinate officers who held positions of author-
ity, either civil or ecclesiastical, if the purpose of the movement was to pro-
claim the independence of any portion of the Philippine territory;

2. Reclusién temporal in its maximum period—for said promoters, maintain-
ers and leaders of the insurrection, and for its subordinate officers, if the
purpose of the rebellion was any of those enumerated in Article 229, except
that mentioned in the preceding paragraph;

3. Reclusién temporal: (a) for subordinate officers other than those already
adverted to; and (b) for mere participants in the rebellion falling under the
first paragraph of No. 2 of Article 174; and

4. Prisién mayor in its medium period to reclusidn temporal in its minimum
period—for participants not falling under No. 3.

After the cession of the Philippines to the United States, the rigors of the
old Penal Code were tempered. Its aforementioned provisions were superceded
by section 3 of Act No. 292, which reduced the penalty to imprisonment for not
more than ten” (10) years and a fine not exceeding $10,000, or £20,000, for
“every person who incites, sets on foot, assist or engages in any rebellion or
insurrection * or who gives aid and comfort to any one so engaging in such
rebellion or insurrection.” Such liberal attitude was adhered to by the authors
of the Revised Penal Code. The penalties therein are substantially identical
to those prescribe in Act No. 292. Although the Revised Penal Code increased
slightly the penalty of imprisonment for the promoters, maintainers and lead-
ers of the uprising, as well as for public officers joining the same, to a max-
imum not exceeding twelve (12) years of prisidn mayor, it reduced the penalty
of imprisonment for mere participants to not more than eight (8) years of
prisién mayor, and eliminated the fine.

This benign mood of the Revised Penal Code becomes rniore significant when
we bear in mind that it was approved on December 8, 1930 and became effective
on January 1, 1932. At that time the communists in the Philippines had al-
ready given ample proof of their widespread activities and of their designs
and potentialities. Prior thereto, they had been under surveillance by the
agents of the law, who gathered evidence of their subversive movements, cul-
minating in the prosecution of Evangelista, Manahan (57 Phil, 3855; 57 Phil.,
372), Capadocia (57 Phil., 364), Feleo (57 Phil, 451), Nabong (57 Phil., 485),
and others.. In fact, the first information against the first two alleged that
they committed the crime of inciting to sediticn “on and during the month of
November, 1930, and for sometime prior and subsequent thereto.”

As if this were not enough, the very Constitution adopted in 1935, incorporated
a formal and solemn declaration (Article I, section 5) committing the Com-
monwealth, and, then, the Republic of the Philippines, to the “promotion of so-
cial justice”. Soon later, Commonwealth Act No. 103, creating the Court of
Industrial Relations, was passed. Then followed a number of other statutes
implementing said constitutional mandate. It is not necessary to go into the
details of said legislative enactments. Suffice it to say that the same are
predicated upon a recognition of the fact that a good many of the problems

#
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confronting the State are due to social and economic evils, and that, unless
the latter are removed or, at least, minimized, the former will keep on harrassing
the community and affecting the well-being of its members.

Thus, the seftled policy of our laws on rebellion, since the beginning of the
century, has been one of decided leniency, in comparison with the laws inforce
during the Spanish regime. Such policy has not suffered the slightest altera-
tion. Although the Government has, for the past five or six years, adopted a
more vigorous course of action in the apprehension of violators of said laws
and in their prosecution, the established policy of the State, as regards the
punishment of the culprits has ‘remained unchanged since 1932. It is not for
us to consider the merits and demerits of such policy. This falls within the
province of the policy-making branch of the government-—the Congress of the
Phih‘ppines. However, the following quotation from Cuello Calon indicates the
schools of thought on this subject and the reasons that may have influenced
our lawmakers in making their choice:

]

\'“Durante muchos siglos, hasta tiempos relativamente cercanos, se
réputaban los hechos que hoy liamamos delitos politicos como mas
gllaves y peligrosos que los crimenes comunes. Se consideraba que
mientras estos solo causan un, -dafio individual, aquellos producen
profundas perturbaciones en la vida collectiva llegando a poner en
peligro 1a misma vida del Estado. En consonancia con estas ideas
fueron reprimidos con extraordinaria severidad y designados con la
denominacién romana de delitos de lesa majestad se catalogaron en
las leyes penaies como los crimenes mas temibles.

“Pero desde hace poco mds de un siglo se ha realizado en este
punto una transformaéién profunda merced a la cual la delincuencia
politica dejo de apreciarse con los severos criterios de antafio que-
dando sometida a un regimen penal, por regla general suave y bene-
volo. '

“El origen de este cambio se remonta, segun opinién muy difundida,
a la revolucién que tuvo lugar ‘en Francia en el afio 1830. EIl go-
bierno de Luis Felipe establecio una honda separacién entre los de-
litos comunes y los politicos, siemdo estos sometidos a una penalidad
mais suave y sus autores exceptuados de la extradicién. Irradiando

~ a otros paises tuvieron estas ideas tan gran difusién que en casi
todos los de regimen liberal-individualista se ha llegado a crear un
tratamiento desprovisto de severidad para la represion de estos he-
chos. No solo las penas con que se cominaron perdieron gran parte
de su antigua dureza, sino en algunos paises se creé un regimen pe-
nal mas suave para estos delicuentes, er. otros se abolio para ellos la
pena de muerte. Tan profundo contraste entre el antiguo y el actual
tratamiento de la criminalidad politica en la mayoria de los paises
solo puede ser explicado por las ideas nacidas y difundidas bajo los
regimenes politicos liberales acerca de estos delitos y delincuentes.
Por una parte se ha afirmado que la criminalidad de estos hechos
no contiene la misma inmoralidad que la delincuencia comun, que
es tan solo relativa, que depende del tiempo, del lugar, de las cir-
cumstancias, de las instituciores del pais. Otros invocanh la eleva-
cién de los moviles y sentimientos determinantes de estos hechos, el
amor a la patria, 1a adhesion ferviente a determinadas ideas o prin-
cipios, el espiritu de sacrificio por el triunfo de un ideal.

Sizggte
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“Contra su trato benevolo, del que no pocas veces se han bene-
ficiado peligrosos malhechores, se ha iniciado hace algun tiempo una
fuerte reaccién (vease Cap. XV, 3.9, b), que llego 2 alca.nzar con-
siderable severidad en las legislaciones de tipo autoritario, y .que
tambien ha hallado eco, en forma mas suave, en las de otros pz?lses
de constitucion democratica en los que, especialmente en los ultimos
afios, la frecuencia de agitaciones politicas y sociales ha originado
la publicacién de numerosas leyes encaminadas a la proteccién penal
del Estado.” (Cuello Calon, Derecho Penal, Tomo 1, pp. 250-252.)

‘Such evils as may result from the failure of the policy of the law.pun.ish.ing
the offense to dovetail with the policy of the law enforcin.g' agencies in the
apprehension and prosecution of the offenders are matters ‘Yh.wh may be brought
to the attention of the departments concerred. The judicial branc?l can nf)t
amend the former in order to suit the latter. The Court cannot indulge in
judicial legislation without violating the principle of separation of powers, and,
hence, undermining the foundation of our republican system. In. short, we
cannot accept the theory of the prosecution without causing much blggter h:'arm
than that which would allegedly result from the adoption of the opposite view.

In conclusion, we hoid that, under the allegations of the amended information
against defendant-appellant Amado V. Hernandez, the murders, arsons and
robberies described therein are mere ingredients of the crime of rebellion 'al-
legedly committed by said defendant, as means “necessary’t for the perpetr:.itlon
of said offense of rebellion; that the crime charged in the aforemer'moned
amended information is, therefore, simple rebellion, not the complex.cnme of
rebellion with multiple murder, arsons and robberies; that the maximum pe-
nalty imposable under such charge cannot exceed tw.elve .(12) years.of prision
mayor and a fine of P20,000; and that, in conformity w1.th the Ifohcy of th-lS
court in dealing with accused persons amenable to a similar punishment, said
defendant may be allowed bail.

It is urged that, in the exercise of its discretion, the Court siiould fleny the
motion under consideration, because the security of the State so requires, and
because the judgment of conviction appealed from indicates tha.t the ev1dex.1ce
of guilt of Amado V. Hernandez is strong. However, as held in a resolution
of this court, dated January 29, 1953, in the case of Montano vs. Ocampo (G. R-

L—6352),

ws = % g deny bail it is not enough that the evidence of guilt i,s
strong; it must also appear that in case of conviction the defendant’s
eriminal liability would probably call for a capital punishment. No
clear or conclusive showing before this Court has been made.” v

In fact, in the case at bar, defendant Amado V. Hernandez was sentenced by
the lower court, not to the eltreme penalty, but to life imprisomnent.. Further-
more, individual freedom is too basic, too transcendental zfnd. vital in a repub-
lican state, like ours, to be denied upon mere general principles anq abstract
considerations of public safety. Indeed, the preservation o.f l.ibert}r is such a
major preoccupation of our political system that, not -s:atlsfled with gua}ran-
teeing its enjoyment in the very first paragraph of section (1) of the Bill of
Rights, the framers of our Constitution devoted paragraphs (3),{ 4), (5)', (6),
(7), (8), (11), (12), (13), (14), (15), (16), (17), (18), and (21) of said sec-

1 In the language of the information.
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tion (1) to the protection of several aspects ¢f freedom. Thus, inlline with
the letter and spirit of the fundamental law, we said in the aforementioned
case of Montano vs. Ocampo:

. “Exclusion from bail in capital offenses being an exception to the
otherwise absolute right guaranteed by the constitution, the natural
tsandency of the courts has been toward a fair and liberal apprecia-
tion, rather than otherwise, of the evidence in the determination of
the degree of proof and presumption of guilt necessary to warrant
a deprivation of that right.”

* * e

N “In the evaluation of the evidence the probability of flight is one
other important factor to be taken into account. The sole purpose
s f’f confining accused in jail before conviction, it has been observed,
‘-;s .to assure his presence at the trial. In other words, if denial of
hail is authorized in capital cases, it is only on the theory that
the proof being strong, the defendant would flee, if he has the
opportunity, rather than face the verdict of the jury. Hence, the
'ex.ception to the fundamental right to be bailed should be applied
in'direct ratio to the extent of the probability of evasion of prose-
cution.
“The possibility of escape in this case, bearing in mind the de-
fendant’s official and social standing and his other personal circum-
stances, seems remote if not nil.” -

This. view applies fully to Amado V, Hernandez, with the particularity that
there is an additional circumstance in his favor—he has been detained since
J.anuary 1951, or for more than five (5) years, and it may still take some
tfme to dispose of the case, for the same has not been, and is not in a posi-
tion to be, included, as yet, in our calendar, inasmuch as the briefs for some
appellants—other than Hernandez—as well as the brief for the Government are
pending submission. It should be noted, also, that the decision appealed 'from
and the opposition to the motion in question do not reveal satisfactorily any
concrete, positive act of the accused showing, sufficiently, that his provisional
release, during the pendency of the aPpeal, would jeopardize the security of
the State.

Wherefore the aforementioned motion for bail of defendant-appellant Amado
\{.‘Hernandez is hereby granted and, upon the filing of a bond, with suf-
ficient sureties, in the sum of $30,000, and its approval by the court, let said
defendant-appellant be provisiohally released.

PapiLLa, T, dissenting:

Amado V. Hernandez and others were charged in the Court of First Instance
of Mani]a with the crime of rebellien with multiple murder, arsors and rob-
berles.. The body of the information charged that he and his co-defendants
conspired and that “as a necessary means to commit the crime of rebellion, in
co.nnection therewith and in furtherance thereof,” “have then and there c,om-
mlttet*.l acts of murder, pillage, looting, plunder, arson, and planned destruction
of private and public property to create and spread chaos, disorder terror,
anq fear so as to facilitate the accomplishment of the aforesaid purpo,se,” and
recited the differeiit crimes committed by the defendants. After trial Amado
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V. Hernandez was found guilty and sentenced to suffer life imprisonment from
which judgment and sentence he appealed. The appeal is pending in this
Court.

Upon the ground that there is no complex crime of rebellion with murder,
the penalty provided for to be imposed upon persons found guilty of rebellion
being prisién mayor and a fine not to exceed P20,000 only,* the majority grants
the petition for bail filed by the appellant.

Section 1, paragraph 16, Article III, of the Constitution provides:

All persons shall before conviction be bailable by sufficient sure-
ties, except those charged with capital offenses when evidence of
guilt is strong. Excessive bail shall not be required. (Italics sup-
plied.)

The pertinent sections of Rule 110 provide:

SEC. 3. Offenses less than capital before conviction by the Court
of First Instance~—After judgment by a justice of the peace and
before conviction by the Court of First Instance, the defendant shall
be admitted to bail as of right.

SEC. 4. Noncupital offenses after conviction by the Court of
First Instance.—After conviction by the Court of Iirst Instance,
defendant may, upon application, be bailed at the discretion of the
court. . )

SEC. 5. Capital offenses defined. A capital offense, as the term
is used in this rule, is an offense which, under the law existing at
the time of its commission, and at the time of the application to
be admitted to bail, may be punished by death.

SEC. 6. Capital offense not bailable—No person in custody for
the commission of a capital offense shall be admittéd to bail if the
evidence of his guilt is strong.

SEC. 7. Capital offense—burden of proof.—On the hearing of an
application for admission to bail made by any person who is in
custody for the commission of a capital offense, the burden of show-
ing that evidence of guilt is strong is on the prosecution.

SEC. 13. Bail on appeal—Bail upon appeal must conform in all
respects as provided for in other cases of bail

According to this Rule, a defendant in a criminal case after a judgment of
conviction by the Justice of the Peace Court and before conviction by the
Court of First Instance is entitled to bail. After econviction by the Court
of First Instance he, upon application, may still be bailed in non-capital
offenses but at the discretion of the court. When the information.charges a
capital offense the defendant is not entitled to bhail if the evidence of his guilt
is strong. Of course this means before conviction. After conviction for a
capital offense, the defendant has absolutely no right to bail, because even
before conviction a defendant charged with capital offense is not -entitled to
bail if the evidence of guilt is strong, So that should a defendant charged
with a capital offense apply for bail before conviction, the prosecution must
establish and show that the evidence of the defendant’s guilt is strong if the
application for bail be objected to. After conviction of a defendant charged
with a capital offense there is no stronger evidence of his guilt than the judg-

1 Art. 185, REVISED PENAL CODE.
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ment rendered by the trial court. The judgment is entitled to full faith and
credit. Until after the evidence shall have been reviewed and the reviewing
court shall have found that the trial court committed error in convicting the
defendant of the crime charged, the judgment and sentence of the trial court
in such criminal case must be taken at its face value and be given full falth
and credit by this Court.

Without a review of the evidence presented in the case, the majority has
taken up and discussed the guestion whether, under and pursuant to the pro-
visions of article 135 of the Revised Penal Code, the complex crime of rebel-
lion with murder may arise or exist or be committed and has reached the
conclusion that murder as an incident to rebellion is integrated, imbibed, incor-

_porated, or absorbed in, or part and parcel of, the last mentioned crime. For

‘that reason it is of the opinion that, as the information filed against Amado
V., Hernandez does not charge a capital offense, he may be admitted to bail at
the discretion of the Court.

Even if the majority opinion that the crime charged in the information is
rebelllion only—a non-capital offense—be correct, still the granting of bail
after conviction is discretionary, and I see no plausible reason for the reversal
of this Court’s previous stand, because the security of the State is at stake.

For these reasons I dissent.

MONTEMAYOR, J. with whom ENDENCIA, J., concurs, dissenting:

Unable to agree to the resolution of the majority, I am constrained to dissent
therefrom, not so much from the part thereof granting the motion for bail, as
where it holds not only that there can be no complex crime of rebellion with
multiple murder, robbery, arson, etc, but that these crimes when committed
during and on the occasion of a rebellion, are absorbed by the latter. The
new doctrine now being laid down besides being, to my mind, quite radical and
in open and clear contravention of public pnlicy, is fundamental and of fax-
reaching consequences, and I feel it my duty not only to voice my dissent but
also to state the reasons in support thereof.

The resolution cites and quotes Article 135 of the Revised Penal Code to
support its theory that the five acts enumerated therein particulariy those of
engaging in war against the forcestof the government, destroying property and
committing serious violence, cover all the murders, robberies, arsons, etc., com-
mitted on the occasion of or during a rebellion; and it proceeds to assert that
the expressions used in said article, such as engaging in war against the forces
of the government and committing serious violence imply everything that war
connotes such as physical injuries and loss of life. In this connection, it is
of profit and even necessary to refer to Article 134 of the Penal Code de-
fining and describing how the crime of rebellion is committed.

“ART. 134. Rebellion or insurrection—How committed.—The crime
of rebellion or insurrection is committed by rising publicly and .
taking arms against the Goveirnment for the purpose of removing
from the allegiance to said Government or its laws, the territory
of the Philippine Islands or any part thereof, of any body of land,
naval or other armed forces, or of depriving the Chief Executive
or the Legislature, wholly or partially, of any of their powers or
prerogatives.”

According to the above article, rebellion is committed by rising publicly and

5
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taking arms against the government for the purpose or purposes enumerated
in said article. In other words, the commission of rebellion is complete and
consummated if a group of persons for the purposes enumerated in the article,
rise publicly, take up arms and assemble. It is not necessary for its consum-
mation that anybody be injured or killed, be it a government soldier or civilian,
or that innocent persons be forcibly deprived of their properties by means of
robbery or that their stores and houses be looted and then burned to the ground.
Stated differently, murders, robberies, arsons, etc., are not necessary or in-
dispensable in the commission of rebellion and, consequently, are not ingre-
dients or elements of the latter.

Article 48 of the Revised Penal Code providing for “Penalty for complex
crimes” reads thus:

“ART. 48. Penalty for complex crimes——When a single act consti-
tutes two or more grave or less grave felonies, or when an offense
is a necessary ineans for committing the other, the penalty for the
most serious crime shall be imposed, the same to be applied in its
maximum period.” (As amended by Act No. 4000.)

For better understanding, I deem it advisable to ascertain and explain the
meaning of the phrase “‘necessary means” used in Article 48. “Necessary means”
as interpreted by criminologists, jurists and legal commentators, does not
mean indispensgble means, because if it did, then the offense as a ‘“necessary
means” to commit another would be an indispensable element of the latter and
would be an ingredient thereof. That would be true in the offense of tres-
pass to dwelling to commit robbery in an inhabited house, or the infliction of
physical injuries to commit homicide or murder. The phrase “necessary means”
used in Article 48, merely signifies that for instance, a crime such as simple
estafa can be and ordinarily is committed in the manner defined and described
in the Penal Code; but, if the “estafador” resorts to or employs falsification,
merely to facilitate and insure his committing the estafa, then he is guilty
of the complex crime of estafa thru falsification. So, if one desiring to rape
2 certain woman, instead of waiting for an opportunity where she could be
alone or helpless, in the fields or some isolated place, abducts her by force and
takes her to a forest to ravish her; or he enters her honie through a window
at night and rapes hex in her room, then he is guilty of the complex crime
of abduction with rape or rape with tresspass to dwelling. The reason is that
the commission of abduction or tresspass to dwelling are not indispensable
means or ingredients of the crime of rape. They are but means selected by
the culprit to facilitate and carry out perhaps more quickly his evil designs
on his victim. Says the eminent Spanish commentator, Groizard, on this poiBt:

“Una cosa analoga acontece respecto de los delitos conexionados
con una relacion de medio a fin. También en ellos la unidad de
acto moral, que da vida al delito, hace logica la imposicién de una
sola pena. Preciso es, sin embargo, distinguir el caso en que el
delito medio sea medio necesario de realizar el delito fin, del caso en
que sea puramente medio, pero no medio indispensable. En aquél, el
delito medio no es, en realidad, sino una condicién precisa, una cir-
cumstancia sine qua mon, un elemento integral de la accién punible
concebida como fin. Sin pesar por uno, seria imposible llegar al
otro. La voluntad, libre e inteligente, tiene entonces por unico ob-
jeto llegar al delito fin. Si al récorrer su camino ha de pasar, in-
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dispensablemente, por la comisién de otro hecho punible, n; dos,

sino un delito habra que castigar, toda vez que uno fué el mal libre-

mente queride, no siendolo el otro por si, sino en tanto que era nece-
~ sario para obtener la realizacion del mal propésito concebido.”

* * *

“Asi, hay que.reconccer que es plausible que, cuando un delito
es medio de realizar otro, se imponga al culpable la pena correspon- |
diente al mayor en su grado maximo; pero que no los es si resulta
que ha sido medié necesario. Por lo contrario, para que sea justo
el aumento de pena, con arreglo a la doctrina general acerca del
delito y las circunstancia agravantes, es preciso que existan y no
se aprovechen otros procedimientos, otros recursos, mis o menos fa-
ciles para consumar el delito. Entonces la responsabilidad se hace

~ mayor eligiendo un medio que sea un delito en si. El que puede,
\ haciendo uso de su libertad y de su inteligencia, escoger entre va-
! rios procedimientos para llegar a un fin, y se decide por uno que
"si solo constituye delite, de este delito no necessario para la realiza-
tcién del proyectado como fin, debe responder también.”

x o %

“Ejemplo: el allanamiento de domicilio como medio de llegar al
delito de violacién. No es condicién necesaria, para que la violacién
pueda realizarse, el entrar en la morada ajena contra la voluntad
de su duefio. Sin esa circunstancia, el delito puede existir. Ahora
bien; st el criminal acepta como medio de llegar a la violacién el alla-
namiento-de ddmicil_ip, este  delito y el de violacién deben ser cas-
tigados, observindose en la aplicacién del castigo una .unidad de
penzlidad que guarde cierta analogia con la unidad de pensamiento
que llevé el chlpable a la realizacién de ambos delitos. Para éstos
vy analogos casos, la razén aprueba la imposicion de la mas grave
de las penas en su grado mdximo.” (Groizard, El Cédigo Penal de
1870, Tomo II, pp. 495-496.)

Applying the above observations tosthe crime of rebellion as defined in Article
134, the same may be committed by merely rising publicly and taking arms
against the government, such as was done on several occasions as alleged in
the information for rebellion in the present case where a group of Hukbala-
haps, entered towns, overpowered the guards at the Presidencia confiscated
firearms and the contents of the municipal treasurer’s safe, exacted contribu-
tions in the form of money, foodstuffs and clothing from the residents and
maintained virtual control of the town for a few hours. That is simple but
consummated rebellion. Murder, robbery, arson, etc., are not necessary or in-
dispensable to consummate the crime of rebellion.

But in the other cases, this group.or other groups of dissidents in order to
facilitate achieving their objective to overthrow the government, according tc
the findings of the trial courts in several cases of rebellion, resorted to loot-
ing and robberies to raise funds to finance their movement, sometimes killing
civilians who refused to contribute or to be recruited to augment the forces
of the rebels or who were suspected of giving information to the government
forces of the movements of the dissidents. Sometimes, homes of town and bar-
rio residents are set on fire and burned to the ground in reprisal or in order
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to strike terror into the hearts of the inhabitants, so that they would be more
amenable to the rule and the demands of the rebels. At other times, civilians
were kidnapped for purposes of ransom, and some hostages killed when the
ransom was not paid or was not forthcoming. In the raid on Camp Macabulos
in Tarlac, besides shooting down soldiers and officers, buildings were set on
fire, including the hospital, as a result of which, patients including a Red
Cross nurse were killed. In another case, a passenger bus containing about
forty civilian passengers in Sta. Cruz, Zambales, was held up by these armed
dissidents; the passengers were robbed of their money and jewelry and four-
teen of them were shot to death. The party of Mrs. Aurora Quezon while
on its way to the town of Baler, was ambushed in Bohgabong, Nueva Ecija by
the dissidents and several members of the party, including herself, her daughter,
her son-in-law, Mayor Bernardo of Quezon City, and others Vwere killed, and
their persons despoiled of jewelries and belongings. It is clear that all these
acts of murder, vandalism, banditry and pillage cannot be regarded as ingre-
dients and indispensable elements of the crime of rebellion. The aforecited
acts and cases, the enumeration of which is far from complete, are not based
on mere suspicion or hearsay. They are alleged as facts in the numerous
counts contained in complaints or informations for rebellion with multiple
murder, robbery, arson, kidnapping, etc. in several separate cases in the Courts
of First Instance, some still pending trial but quite a number already decided
and now pending appeal before us. There must be much truth to these charges
and counts because in the case against Huk Supremo Luis Tarue, William Po-
meroy et al., (criminal case No. 19166 C.F.I, Manila) Pomeroy pleaded guilty
to all the thirty counts against him; so did Tarnc after seven counts had been
eliminated form the thirty contained in the information. Among the twenty
three counts remaining to which Taruc pleaded guilty were the holding up
of forty civilians in a passenger bus in Sta. Cruz, Zambales, and the night raid
on Camp Macabulos where hospital patients and a Red Cross nurse were
killed.

Since the above mentioned crimes of multiple murder, robbery, kidnapping,
etc., are not ingredients of rebellion nor indispensable to its commission but
only means selected and employed by the offenders to commit rebellion and
achieve their goal, a complex crime is committed under Article 48 of the Re-
vised Penal Code. i

Going back to the theory of the majority in the resolution that the phrase
engaging in war and committing serious violence used in Article 134, covers
the crimes of murder, robbery, arson, ctc., committed during a rebellion, I em-
phatically disagree. Engaging in war and levying war, against the govern-
ment, are general terms emplcyed in the United States statutes to define re-
bellion and treason They are used interchangeably and have the same mean-
ing in our law on rebellion and treason, (Articles 114, 134, 135, Reyised Penal
Code) which are based on Act 292 of American origin. They do not neces-
sarily mean actual killing of government troops, much less, of innocent civi-
lians.

“Levying War.—The assembling of a body of men for the pur-
pose of effecting by force a treasonable object; and all who perform
any part, however, minute, or however remote from the scene of
action, and who are leagued in the general conspiracy, are consi-
dered as engaged in levying war, within the meaning of the constitu-
tion.” (Bouvier’s Law Dictionary, Vol. 2 p. 1938.)
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This Tribunal defines “levying war” in the case of U. S. vs. Lagnas’.tlin 3 Phil.
478-9, thus: '

“Whatever differences there may have been among the early judges
as to whether an armed resistance to the enforcement of a public
law (see Act No. 292, section 5, 1) constituted a levying of war
or not, and was or was not treason, yet they were all unanimous
in holding that acts of violence committed by an armed body of
men with the purpose of overthrowing the Government was “levy-
ing war against the United States,” and was therefore treason,
whether it was done by ten men or ten thousand. (See United
States vs. Hanway, 2 Wall,, jr., 139; 26 Fed. Cases, 105.)

% E3

W “As the act engaging in a rebellion is levying war, and there-
‘\‘ fore 'trea.son, the same act seems to be punished by both sections
\and in different ways.” (U. S. vs. Lagnason, 3 Phil. 478-9.)

) Jusﬁ as a citizen can commit treason by adhering to the enemy and commit-
ting tl’gasonable overt acts such as pointing out and helping arrest guerrillas,
accompanying enemy soldiers on patrol and giving valuable information to the
enemy, without himself killing anyone of his countrymen, this although Article
114 uses the phrase levying war to define treason, so, although Article 135
uses the phrase “engaging in war”, a group of individuals may also commit
rebellion by merely rising publicly and taking arms against the government
without fifing a single shot or inflicting a single wound.

) But the majority says that serious violence mentioned in Article 134 may
include murder.” To me, this view is untenable. From serious violence to the
capital offense of murder, certainly, is a far cry. Besides, serious violence
can also be on things. In my opinion, the different acts mentioned in Article
135, among them, destroying property, committing serious violencé, exacting
contributions or diverting public funds, instead of giving license and unlimited
leave to rebels and dissidents to engage in mass murder, looting and wholcsale
d.estruction of property, on the contrary, serve to limit and restrict the viola-
tions of law that may be included in and absorbed by rebellion. Article 135
mentions those acts which generally accompany a public armed uprising. When
rebels raid a town or barrio, manhandling of civilians who obstruct their move-
ments or fail to carry out their orders such as to lend their carabaos and carts
for transportation purposes, or to contribute food, clothes, medicines, money,
ete,, may be expected. The rebels may employ force to disarm the policeman
guarding the Presidencia and if he offers resistance beat him up or, once
inside, break down the docr of the ireasurer’s office, blow up his safe and
carry away the money contents thereof. All these acts involve violence, even
serious violence on persons ard things, including diversion of public funds.
But knowing that these law violations, relatively not serious, are generally
unavoidable in public armed uprisings involving hastily assembled persons and
groups with little discipline, the law tolerates them, considering them as part
of the rebellion. But when rebels rob innocent civilians, kidnap them for pur-
poses of ransom, even Kkilling them merely because they fail to pay the ran-
som, and civilian houses are put to the tor¢h, endangering the lives of the
inmates; when civilians are killed for refusing to contribute, or on mere sus-
picion of -their giving information to the government, I cannot believe that

Hy
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these brutal act are condoned by the law and are to be included in the crime
of rebellion.

The majority leans heavily on our decisions in several treason cases wherein
we refused or failed to convict of the complex crime of treason with multiple
murder. To me, those cases are neither contrelling nor applicable for several
reasons. Almost invariably, indictment in those treason cases alleged the
killings committed by -the indictees as ingredients and elements of treason.
They are mentioned as the overt acts to establish and prove treason. Natural-
ly, the court held that being ingredients of the crime of treason they cannot
be considered as distinet and separate offenses for the purpose of applying
Article 48 of the Revised Penal Code. Another reason is that, treason being
a capital offense, this court did not see any immediate necessity for consider-
ing and applying the theory of complex crime hecause the result would in many
cases be practically the same. In other words, treason might yet be said to
absorb the crime of homicide, even of murder, because as regards the penalty,
they are of the same category. Still another reason, not an important one
is that at that time, opinion among the members of this Tribunal on the ques-
tion of complex crime of treason with homicide, sedition with murder and re-
bellion with murder, arson, robbery, etc., had not yet crystalized, one way or
the other. So, we preferred to avoid ruling on the issue, specially since by
considering the commission of murder, robbery, etc., in treason as aggravating
the crime, we would achieve the same result as regards the penalty to be im-
posed. A .

But in the case of People vs. Perfecto Labre, G. R. No. 1240, May 12, 1949,
this court through Mr. Justice Bengzon, accepted the view of the Solicitor
General that under Article 48 of the Revised Penal Code, Labra was guilty of
the complex crime of treason with murder, as shown by the dispositive part
of our decision in that case, wwhich is quoted below:

“Wherefore, the verdiet of guilt must be affirmed. Articles 48,
144 and 248 of the Revised Penal Code are applicable to the offense
of treason with murder. However, for lack of sufficient votes to
impose the extreme penalty, the appellant will be sentenced to life
imprisonment.”

The only reason why the death penalty was not imposed in said case was be-
cause of lack of sufficient votes but evidently, the Justices. were agreed as to

the applicatior of Article 48 of the Penal Code regarding complex crimes.
Then in the treason case of People vs DBnrramneda, G. R. L-2584, on the
strength of our decision in the case of Labra, the Solicitor General recom-
mended that Barrameda be also convicted of the complex crime of treason with
multiple murder and sentenced to death. This Tribunal accepted the Soficitor
General’s recommendation and imposed the death penalty in the following lan-

guage:

“We entertain not the least doubt as to the guilt of the appellant.

His very counsel de oficio who made an analysis of the testimonies

of the witnesses for the prosecution and painstakingly stated them

in detail in his brief, agrees that his client is guilty, although he

prays that the sentence of life imprisonment be affirmed. The Soli-

citor General, however, recommends that the penalty of death be im-

posed upon the appellant. (Considering that the treason committed

by the appellant was accompanied not only by the apprehension of
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Americans (U. S. citizens) and their delivery to the Japanese forces
which evidently later executed them, but also by killing with his
own hands not only one but several Filipinos, his own countrymen,
and that in addition to this, he took part in the mass killing and
slz.mghter of many other Filipinos, we are constrained to agree to
said recommendation. However, unpleasant, even painful is the
compliance with our duty, we hereby impose upon the appellant Teo-
doro Barrameda the penalty of death which will be carried out on

a day to be fixed by the trial court within thirty days after the
return of the record of the case to said court.”

With the two aforecited cases, it may not be said that the Supreme Court has
alv‘uays held that there can be no éomplex crime of treason with murder.

’I‘hg theory of the majority is that the crime of rebellion with the maximum
penalty ?f twelve years and fine, absorbs the other crimes of murder, robbery.
arson, kidnapping, etc., as long as the latter are committed in the course and
in fur.th‘erance of the former. The idea of one crime absorhing a more serious
one with a more severe penalty does not readily appeal to the reasonable and
logical niind which can only comprehend a thing absorbing another smaller or
less than' itself in volumes, in importance, in value or in category. That is
why Judge Montesa in the three cases, People vs. Hernandez, People vs. Espiritu
and People vs. Medina, criminal cases Nos. 15481, 15479 and 14111 respective:
ly, of the Court of First Instance, Manila, in his decision convicting the ac-
cused therein. in disposing of the theory of absorption, urged upon him by
cO}msel for the defense to the effect that the crime of rebellion absorhs the
crime of murder, robbery, arson, etc.,, made the following observations:

“The theory-of absorption tenaciously adhered to by the defense
1.:0 the effect that rebellion absorbs all these more serious offenses
15 preposterous to say the least, considering that it is both phy-
sically and metaphysically impossible for a smaller unit or entiiv
to absorb a bigger one.” (Montesa, J., People vs. Hernandez G. R.
No. 15481 p. 78.) '

We need not go into an academic discussion of this qrestion because as a
matter of .law, in my opinion, eriminal Jurisprudence, expounding the criminal
law namely the Penal Code and the Penal Code of Spain, on which it is based,
expressly and clearly declare that the common crimes of murder, robbery, ar-
son, etc., committed in the course or by reason of rebellion, are separate crimes,
not to be merged in or absorbed by rebellion and should be prosecuted separate-
ly. Article 2569 of the Penal Code of Spain, of 1870 on which our old Penal
Code promulgated in 1887, was based, provides as follows:

) “Los delitos particulares cometidos en una rebellién o sedicién,
6 con motivo de ellas, scrdn castigados respectivamente, segln las
disposiciones de este Cédigo.

“Cuando no puedan descubrirse sus autoves, seran penados como
tales los- jefes principales de la rebelién 6 sedicién.” (Groizard,
El Cédigo Penal de 1870, Tomo III Articulo 259 p. 549.)

In commenting on Article 259 of the Spanish Penal Code, Viada says:

¢ . ez . . .
La disposicién del primer parrafo de este articulo no puede ser
mas justa; con arreglo a ella, los delitos particulares o comunes
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cometidos en una rebellién o sedicién no deberin reputarse como
accidentes inherentes a estas, sino como delitos especiales a dicha
rebelién y sedicién ajenos, los que deberdn ser respectivament cas-
tigados con las penas que en este Cédigo se les sénalan. Pero que
delitos deberéan considerarse como comunes, y cuales como constitu-
tivos de la propia rebelién o sedicién? En cuanto a la rebelién, no
ofrece este cuestién dificultad alguna, pues todo hecho que no este ”
comprendido en uno u otro de los objetos especificados en los seis
ndmeros del Articulo 243 serd extrafio a la vebelion, y si se hallere
definido en algtn otro articulo del Cédigo, con arreglo a este debera
ser castigado como delito particular.’” (Viada, Cédigo Penal, To-
mo 1I, 198-199.) ‘ .

Pefia, another commentator, referring to Aviicle 259 of the Spanish Penal Code.
has the following to say:

“La disposicién de este articulo es sobradamente justa, pero cuando
se entendera que el hecho es independiente de la insurgencia? Tratén-
dose de la rebelién no hay problema, pués todos los fines que se
indican en el Articulo 214 se distinguen facilmente de un asesinato,
un robo, una violacién, etc. El problema puede surgir con la sedi-
cién, en cuyos tres Gltimos ndmeros, dice un autor, se tipifican con-
ductas que muy bien pueden ser subsumidas en otros lugares del
"Cédigo. El, T.S. parece que sipue este principio general: las in-
fracciones graves se considerdn como delitos independientes, en cam-
bio los hechos de menor gravedad puedan ser considerados como ac-
cidentes de la rebelion. En este sentido, el T. S. ha declarado que
son accidentes de la rebelién, los desacatos y lesiones a la autoridad
y otros delitos contra el orden piblico, asi como la resistencia o
acometiendo a la fuerze piblica (23 Mayo 1890). El abuso de su-
perioridad también es inherente el alzamiento tumultuario (19 no-
viembre 1906.)” (Pefia Deredes Penal, Tomo II p. 89-90.)

Another commentator, A. Quintano Ripolles, says of Article 259 of the Span-
ish Penal Code, counterpart of Article 244 of our old Penal Code:

“La concurrencia de delitos consignada en este articulo no pucde
ser mds justa, bien que la dificultad persista siempre para deter-
minar cuales han de scr los particulares accidentales y cuéles los
integrantes de la propia subversién. Una doctrina demasiado sim-
plista, que ha sido a menudo seguida por la Jurisprudencia, es la
de estimar que, absorbiendo cl delito mds grave al que lo es menos,
todo el que por debajo del de rebelion o sedicion sera anilado por
este. Para los de la misma naturaleza, la cosa es incuestionable; pero
no para los que la tengan diversa, entendiendo por la estrafia e im-
precisa expresién de (particulares) a las infracciones comunes o no
politicas.” (A. Quintano Ripolles, Comentarios al Cédigo Penal Vol.
II, pp. 101-102; cursivas con nuestras.)

Another distinguished legal ccmmentator gives his view on the same Article
259: .

«Se establece agni que en.una rebelién .6 sedicién, o con motivo
de ellas, comete otrvos delitos (v. g., roba, mata o lesiona), serad res-
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ponsable de éstos ademas de los delitos de rebelién o sedicién. La
dificultad consiste en estos casos .en separar los accidentes de la
rebelidn o sedicién de los delitos independientes de éstas, y como
las leyes no contienen en este punto precepto alguno aplicable, su
solucién ha quedado encomendada a los tribunales. La jurispruden-
cia que estos han sentado considera como accidentes de la rebelién
o sedicibn—cuya criminalidad queda embebida en la de estos deli-
tos, y, por tanto, no son punibles especialmente—los hechos de es-
casa gravedad (v.g., atentados, desacatos, lesiones menos graves);
por el contrario, las infracciones graves, como el asesinato o las
. lesiones graves, se consideran como delitos independientes de la re-
’\‘ belion o de la sedicién.” (Cuelle Calon, Vol. 2 Derecho Penal, p.
N, 110.)

Fiﬁhlly, Groizard, another eminent commentator of the Penal Code of Spain,
in coni\menting on the same Article 259 of the Spanish Penal Code of 1870,
says the following:

‘{‘No necesita ninguno el parrafo primero de este articulo. Aun-
que no se hubiera escrito- en el Cédigo, havian los Tribunales lo que
dice. Seria necesario para que -asi no sucediera el que fuera la re-
belién un motivo de exencién de responsabilidad criminal para las
demds clases de delitos.” (Groizard Tomo 3, 650.)

It will be seen that Spanish jurists and legal commentators are, with re-
ference to Article 259 of the Spanish Penal Code of 1870, unanimous in the
opinion that this provision of the Criminal Law is just and fair because one
should not take advantage of his committing the crime of rebellion by com-
mitting other more serious crime such as murder, robbery, arson, ete., with
impunity. The above much commented Article 259 of the Spanish Penal Code
has its counterpart in Article 244 of our old Penal Code in practically the
same wording and phraseology:

“ART. 244. All other crimes committed in the course of a rebellion
or seditious movement, or on vegasion thereof, shall be punished in
accordance with the rules of this Code.

“If the perpetrators of such crimes can not be discovered, the
principal leaders of the rebellion or sedition shall be punished there-
fore as principals.”

In this jurisdiction, we have faithfully observed and applied this penal pro-
vision. In the cases of U.S. vs. Cabrere, et al., 43 Phil, page 64 and page
B2 for sedition and multiple murder respectively, whevein members of the Thil-
ippine constabulary attacked and killed several policemen in the City of Ma-
nila, this Court convicted said soldiers, first, of sedition and later, of mul-
tiple murder, clear proof that the murders committed in the course of and by
reason of the sedition were not included in and absorbed by sedition, this des-
pite the fact that our law on sedition then, section 5 of Act No. 292, uses the
words—rise publicly and tumultuously, in order to attain by force or outside
of legal methods any of the following objects are guilty of sedition. In the
multiple murder case, the sergeants and corporals of the constabulary, who
took part in the killing of the city policemen, were sentenced to death. This
court in that case said:

-cision, ‘were Americans, - supposed
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“It is merely stating the obvious to say that sedition is not the
same offense as murder. Sedition is a crime against public order;
murder is a crime against persons, Sedition is a crime directed
against the existence of the State, the authority of the government,
and the general public tranquility; murder is a crime directed against
the lives of individuals. U.S. vs. Abad (1902) 1 Phil. 437. Se-
dition in its more general sense is the raising of commotions or dis-
turbances in the state; murder at common law is where a person
of sound mind and discretion’ unlawfully kills any human being, in
the peace of the sovereign, w1th ‘malice aforethought, expzess or im-
plied.

“The offenses charged in the two informations for sedition and
murder are perfectly ‘distinct in point of law, however, nearly they
may be connected .in ‘point of .fact. Not alone are the offenses
“eo momine” different, but the" allégations in the body of the in-
formations are different. ‘The gist of the information for sedition
is the public and tumultuous. uprising of the constabulary in order
to attain by force and. outside of legal methods the object of inflicting
an act of hate and:revenge upon the persons of the police force of
the city of Manila by firing at them in several places in the city of
Manila; the gist of the information in the murder case is that the
constabulary, conspiring together, illeghlly snd criminally killed eight
persons and 'gravely 'wounded three.others. - The crimes of murder
-and " serious physieal injuries were not necessarily included in the
information’ for seditién, and 'the defendants could not have been

" convicted of these: crinies:: ﬂndex the fxrﬂt mfoxmauon (Phil. Vol.
43, pages 99: 100) : ‘

Thexe is an msmuatwn made in the ] Joﬁty 1esolut10n, that the Amencan
Law on sedition ‘and rebelhon, the* ofigin T of our present ‘law on the subject; i
more benign and liberal ‘than its countéipart in the Spanish' Penal Code, de-
fining' and penalizing’ sedltnon and "rebellion,’ and that ander American juris-
prudence, rebellion ‘and sédition’ mclude cumes like murdex, robbery, arson, etc.,
comumitted in the course thereof. "But it ‘will be noticed that of the nine Jus-
tices who signed- the ; decision -in..the case of People ws. Cabrera for mul
tiple murder, :five, including Mr. - Justice;- Malcolm, who penned the deci-
:be steeped in. American' Law 'and the
common law, and yet -they:all-held.that 'sedition where -force.is - expected
to be used, did not inelude muxder. It.is-eévident that the insinuation mage .in
the: majority. resolution is mot -exactly.borne out by the .Cabrera case.

The ‘majority asks why in the -past, especially up to'-1932, when our- Revqu
Penal Code was promulgated, o- one had .ever been prosecuted, much. less con-
victed ::of - rebellion' or .sedition'. complexed: 'with murder, robbery, etc., if it is

“true that- there -is such a-complex-crime of rebellion :with murder. For'that

matter, one may even ask why the constabulary soldiers in the Cabrera case
were not’ charged’ with:-the -.complex.-crime: of :sedition  with - murder.. :The ‘rea-
son and- the answer:are-obvious. - Until 1932, -the..year.of the promulgation
of our Revised Penal Code;.our old Penal:Codé included.- Article 244, the countex-
part of Axticle 259 'of :the Spanish Penal:Code, to the effect that common. czi

‘like murder, robbery, arson, -committed: on the occasion or by reason of & re-

bellion or-sedition, are to be:prosecuted séparately. That was why.insurgents
who ‘committed "rebellion or insurrection 'with homicide. 'or murder during . the
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first days of the American regime in the Philippines, could not be charge
with the complex erime of rebellion with muvder; and that explains why Cabrera
and his co-accused could not be charged with the complex crime of sedition
with multiple murder, but .were prosecuted separately for multiple murder.

The majority also asks why the insurgents in the year 1901 and 1902 were
charged only with rebellion but never with murder despité the fact that there
was proof that they also had committed murder in the course of the rebellion
or insurrection. The reason {o my mind was that, shortly thereafter came

- the proclamation of amnesty issued by President McKinley of the United States,
which amnesty covered not only the crime of rebellion but also other viola-
‘tions of the law committed in the course of the rebellion. :

"Then came our Revised Penal Code promulgated in 1932, It is a revision
of ‘qur old Penal Code of 1887. One of the purposes of the revision was sim-
plification, and elimination of unnecessary provisions. In proof of this, while
our Penal Code of 1887 contained 611 articles, our Revised Penal Code con-
tains iny 367 articles. Among the articles of the old Penal Code not included
in the'Revised Penal Code, is Article 244. Does the omission or elimination
of Artigle 244 mean that now, common crimes like murder, robbery, arson, ete.,
committed in the course of a rebellion or sedition are absorbed by rebellion: or
sedition? Hardly. It cannot be that the committee on revision and our legis-
lators abandoned the idea and the theory contained in said Article 244, be-
cause -as I have already explained, all the Spanish commentators and jurists
commenting on this particular provision of the Spanish Penal Code are agreed
that it is a just and reasonable provision, so that sedition and rebellion may
not be utilized as a cloak of immunity in the commission of other serious crimes.
To me, the reason for the omission is that it was really unnecessary. As Groi-
zard said in his/'comméntary already reproduced, even if that provision were
not embodied in the penal code, the court would still apply said provision:

“No necesita ninguno el parrafo primero de este articulo.. Aungue
no se hubiera escrito en el Cédigo, harian los Tribunales lo que dice.
Serfa necesario para que asi no sucediera el que fuera la rebelién un
motivo de exencién de vesponsabilidad criminal para las demis clases
de delitos.” (Groizard Tomo 3, p. 650.)

The members of the committee on fevision of our old Penal Code who must
have been familiar with the opinion and comments of eminent Spanish jurists,
particularly the above comment of Groizard undoubtedly, deemed the provi-
sion of Article 244 superfluous and unnecessary, and so omitted it in the revi-
sion.. However, this omission of Article 244 of our Penal Code in the new,
has an important effect. No longer shall we be obliged to prosecute murder,
robbery, arson, kidnapping, etc., committed in the course of and by reason of
a sedition or rebellion, separate. The prosecution is now free to combine these com-
mon crimes with the crimes of sedition or rebellion and charge a complex crime.
And that is what has been done in the prosecution of the numerous cases of
rebellion. :

This idea, this theory of complex crime of rebellion with multiple murder,
etc., is not such a strange, extravagant or fantastic proposition or idea, We
are not the only ones holding this view. Out of seven separate cases, all in-
volving the complex crime of rebellion with multiple murder and etec., decided
in the Courts of First Instance, not long ago, cases No. 14070—Pcople vs. Lava;
No. 15841 People vs. Hernandez; No. 2878—People vs. Capadocia, No. 10400—
People vs. Salvador; No. 2704—People vs. Nava; No. 19166—People vs. Pome-
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1oy and thie same case 19166—People vs. Tarue, only one judge, Hon. Gregorio
Narvasa, of the Court of First Instance of Manila, held that there is no com-
plex crime of rebellion with murder, and his holding was based mainly if not
entirely on the decisions of this Tribunal in the ireason cases which as I have
already explained, are not controlling or applicable. In the other six cases,
five judges of Courts of First Instance, Judges Ocampo, Castelo, Barcelona,
Gatmaitan, and Montesa, held that there is such a compiéx crime of rebel-
lion with murder and actually convicted the accused of .said complex crime.
Again, in the case of People vs. Umali, et al, criminal case No. 11037 of the
Court of First Instance of Quezon Province, Judge Gustavo Victoriano, con-
victed the accused of the complex crime of rebellion with multiple murder, etc.
Recently, in several criminal cases pending in Pangasinan, involving the complex
crime of rebellion with multiple murder, ete.,, Judge Morfe of the Court of First
Instance of that province acting upon motions te quash the informations on
the ground that there was no such complex crime of rebellion with murder
and consequently, the informations were not in accordance with law, for charg-
ing more than one offense, in a well reasoned and considered order, denied
the same and held that there is a complex crime of rebellion with murder. Of
course, these opinions of judges of the lower courts are not binding on this
tribunal but surely, they are persuasive and can not be ignored. At least,
they show that there are others, learned in the law, who subscribe to the theory
of complex cripe of rebellion with murder, arson, ete.

Our decision in the case of People vs.” Umali, G. R. No. L-5803, promulgated
on November 29, 1954, is another proof that murders committed in the course
of sedition or rebellion are not absorbed by the latter. In said case, this court
in a unanimous decision found the defendants therein guilty of sedition, mul-
tiple murder, arson, frustrated murder and physical injuries and sentenced
them accordingly. The question may again be asked, if there is such a com-
plex crime of sedition with murder, arson, etc., why were Umali and his co-
accused not convicted of this complex crime? The answer is found in a por-
tion of our decision in that case which we qucte:

“The last point to be determined is the nature of the offense or
offenses committed. Appellants were charged with and convicted of
the complex crime of rebellion with multiple murder, frustrated
murder, arson and robbery. Is there such a complex crime of rebel-
lion with multiple murder, etc.? While the Solicitor General in his
brief claims that appellants are guilty of said complex crime and
in support of his stand ‘asks for leave to incorporate by reference’
his previous arguments in opposing Umali’s petition for bail, coun-
sel for appellants considered it unnecessary to discuss the existence ~
or non-existence of such complex crime, saying that the nature of
the crime committed ‘is of no moment to herein appellants because
they had absolutely no part in it whatsoever’. For the present, and
with respect to this particular case, we deem it unnecessary to de-
cide this important and controversial question, deferring its con-
sideration and determination to another case or occasion more oppor-
tune, when it is more directly and squarely raised and both par-
ties given an opportunity to discuss and argue the question more
adequately and exhaustively. Considering that, assuming for the
moment that there is no such coniplex crime of rebellion with mur-
der, etc., and that consequently appellants could not have been legally
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charged with it, much less convicted of said complex crime, and the
information should therefore, be regarded as having charged more
than one offemse, contrary to Rule 106, section 12 and Rule 113,
section 2(e), of the Rules of Court, but that appellants having in-
terposed no objection thereto, they were properly tried for and law-
fully convicted if guilty of the several and separate crimes charged
therein, we have decided and we rule that the appellants may prop-
erly be convicted of said several and. separate crimes, as hereinafter
. specified. We feel particularly supported and justified in this stand
that we take, by the result of the case, namely, that the prison sen-
tence we impose does not exceed, except perhaps in actual duration,
that meted out by the court below, which is life imprisonment.”

The majority resolution invokes and applies the principle of the so called
pro 7¢0 in connection with Article 48 of our Revised Penal Code on complex
crimes;, to the effect that said article should not be applied when the resulting
penalty\ exceeds the sum total of the several crimes committed constituting the
complex, crime. According to the majority, the theory of piv reo is that the
punclple of complex crime was adopted for the benefit of the accused and not
to his prejudice; so, it is to be applied when the maximum of the penalty for
the more serious erime is less in severity or duration of imprisonment than
the sum total of the several crimes committed, but not ¢therwise. This is a
novel theory in this jurisdiction. To my knowledge it has never been advanced
before. All along and during all these years, the courts of this country not
excluding this angust tribunal had been applying the provisions of Article 48
of the Revised Penal Code, and its source, Article 89 of our old Penal Code
of 1887, regardless of whether or not the resulting penalty was prejudicial
to the accused As a matter of fact, in most cases the resulting penalty im-
posed by this tribunal in complex crimes was much more. severe and of longer
duration (imprisonment) than the sum total of the two or more crimes com-
mitted. In the numerous cases decided by this court involving the complex
crime of estafa through falsification, the maximum of the penalty for the
more serious crime of falsification was imposed although it exceeded the total
of the penalties for estafa and for falsification. In cases of rape with physical
injuries the maximum of the penalty”for the crime of rape was imposed al-
though it exceeded in duration and severity the total of the penalty for rape
and that for the relatively light penalty for physical injuries. In the case of
People ve. Parulan, G. R. No. L-2025 involving the complex crime of kidnapping
with murder, this tribunal applied the provision of Article 48 of the Revised
Penal Code and would have sentenced the accused to death, were it mnot for
one dissenting vote based not on the applicability of Article 48, but on the
question of jurisdiction. Said this court:

“La pena que debe impcnerse al acusado Parulan es la del delito
mas grave de secuestro en su grado méximo, o sea, pena capital.
Pero el Magistrado Sr. Tuason, consecuente con su opinién disidente
en Parulan contra Rodas, supra, no puede confirmar la pena capital
impuesta por el Juzgado de Primer Instancia de Manila que segin
el, no tenia jurisdiccién scbre la presente causa. En vista de este
voto disidente, el presidente del tribunal Sr. Pards y tres magistra-
dos aunque creen que el acusado Parulan, por las pruebas presenta-
das, merece pena capital, con todo no pueden votar por la confirma-
cién porque el delito se cometié antes de la aprobacién de la Ley de la
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Republica No. 296, que sélo exige ocho votos para la inposicién de
la pena capital. Automéaticamente, por ministerio de la ley, debe im-
ponerse a Parulan la pena inmediatamente inférior a la de muerte,
que es la de reclusién perpetua con las accesorias.”” (G. R. No.
L-2026, p. 1.)

Then in the case of People vs. Guillen, 47 Off. 8433, involving complex crimne
of murder and multiple attempted murder committed by the accused with a
single act of hurling a hand grenade at President Roxas, this tribunal in a
per curiam decision, ignoring the aggravating circumstances that attended the
commission of the crime, applied the maximum of the penalty for the more
serious crime of murder in accordance with Avticle 48 of the Revised Penal
Code and sentenced the accused to death. Other instances and cases may be
cited ad libitym to show that in this jurisdiction and in this tribunal, the prin-
ciple of pro reo was never entertained, much less accepted.

Origin of pro reo principle

Up to the year 1908, the Spanish Penal Cocde had the following provisions
for complex crimes:

“Las disposiciones del articulo anterior no son aplicables en el
caso de gpe un solo hecho constituy. dos o mas delitos, o cuando
el uno de ellos sea medio necesario para cometer el otro,

“En estos casos solo se impondrd la pena correspondiente al delito
mis grave, aplicandola ¢n su grado méaximo.”

The above provisions were copied in our Penal Code of 1887 under Article
89 which reads thus:

“The provisions of the next preceding article are not applicable
to.cases in which a single act constitutes two or more crimes, or
when one offense is a necessary means for committing the other.

“In these cases, only the penalty of the more serious crime shall
be imposed, the same to be applied in its maximum degree.”

On‘January 3, 1908, the Spanish Penal Code was amended, particularly para-
graph 2 of Article 90 thereof so as to add to said paragraph the following
clause:

“Hasta el limite que represente la suma de las dos que pudieran
imponerse, penando separadamente ambos delitos.”

so that since January 1908, Article 90 of the Spanish Penal Code-reads:

“Las disposiciones del articulo anterior no son aplicables en el
caso de que un solo hecho constituya dos o mas delitos, o cuando el
urio de ellos sea medio necesario para cometer el otro.

“En estos casos solo se impondra la pena correspondiente al delito
més grave, aplicindola en su grado maximo hasta el limite que re-
presente la suma de las dos gque pudieran imponerse, penando sepa-
radamente ambos delitos.”

The amendment is the provision for the so called pro zeo rule. But we never
accepted much less followed said innovation in the Philippines.- We did =not
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amend Article 89 of our old Penal Code pariicularly ragraph " g
as to add the clause: v paragraph 2 thereof 0

“Hasta el limite que represente la suma de las dos que pudieran im-
ponerse, penando separadamente ambos delitos.”

inserted by the amending Spanish Law of January 3, 1908 to the second para-

graph of Article 90 of the Spanish Penal Code. Furthermore, when we drafted .
and p?omulgated our Revised Penal Code in 1932 (Article No. 3815) we ignored .‘l
and did not accept the amendment to the Spanish Penal Code that favored one -

accused 'of a. complex crime as regards the penalty, so that now our law on
- the subject is contained in Article 48 of .the Revised Penal Code which is
amended by Act No. 4000, reads as follows:

. “ART, 48. Penalty for complex crime.—When a single act consti-
tutes two or more grave or less felonies, or when an offense is a
\nec.essary means for committing the other, the penalty for the most
?emous crime shall be imposed, the same to be applied in its max-
x{num period.” (As amended by Act No. 4000.)

) The majority resolution makes a more or less extensive dissertation and cita-
tzo.n of authorities on the law of extradition, intended to show that common
crimes such as murder, etc., committed on the occasion of or in the course of
the commission of political crimes like sedition and rebellion, are not subject
to extradition. We believe that these citations and these arguments are neither
relevant no(r applicable. All we can say is that a murder committed in the
course of a’rebellion or sedition may be considered a political erime in contem-
plat::on of the ex}tﬂr,adition law and that a person accused of said murder is not
subject .to extradition But™a crime may be considered political from the
standpoint of the extradition law and yet may be regarded by the country
where_c.ommitted as a common crime separate and distinct from the rebellion
or sedition in the course of which it was committed, and, consequently, subject
to pr?s_ecution. Moreover, the fact that a murder committed in the course of
a sedition or rebellion is excluded from the scope of the extradition agreement
between nations, is proof and argument that weve it not for its exclusion, the
.membec nations of the extradition agreement, where murders are comniitted
in the course of a rebellion or sedition may and would extradite the offenders
on the theory that said murders are separate from and are not absorbed by:
thle rebellion or sedition; otherwise, there would be no need for excluding such
crimes of murder, arson, etc., committed during a rebellion or sedition, from
the scope of the extradition law. And among such nations which considexi these
con.\mon crimes of murder, etc,, as separate from rebellion or sedition during
which they were committed, were Spain, as shown by Article 269 of its Pen-;i
Code, and the Philippines as illustrated in the cases of U.S. ws. Cabrera and
People vs, 'Umalz', supra. Groizard iists down several countries that consider
cor:.mon crimes committed during a rebellion or sedition as subject to prose-
cution:

“Codigo del Canton de Zurich.

.S. 75. Si con motivo de la sedicién o como consecuen-
cia fueron cometides otros delitcs, éstos seran castigados
conforme 4 las disposiciones penales para los mismos fi-
jadas.
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“Cédigo de Peru.

ART. 145. Los rcos de rebelién, sedicién motin 6 aso-
nada son responsables de los delitos especiales que co-
meten, observandose lo dispuesto en el Articulo 45.

ART. 146, Si no pudiese averiguarse quién de los suble-
vados cometié el delito especial, se hara responsable a
los autores del tumulto.

“Cédigo de Chile.

ART. 131. Los delitos particulares cometidos en un sub-
levacién 6 con motivo de ella, serdn castigados respectiva-
mante con las penas designadas para ellos, no obstante
lo dispuesto en el articulo 129.—Si no pueden descubrirse
los autores, seran considerados y penados como complices
de tales delitos los jefes principales é subalternos de los
sublevados que hallindose en la posibilidad de impedirlos
no lo hubieren hecho.

“Cédigo del Paraguay.

“ART, 380. Los delitos particulares cometidos en la sedi-
cién 6 con motivo de ella, seran castigados con la pena
queé les corresponda por las leyes respectivas.

“Coédigo de la Repiblica Argentina.

ART. 231. Los que cometen delitos comunes con motivo
de la rebelién, motin 6 asonada 6 con ocasién de ella, seran
castigados con la pena que corresponde & esos delitos.

“Cédigo de Honduras.
ART. 224. (Como el nuestro.)
(Groizard, El Cédigo Penul de 1870, Vol. 3 Articulo 259, p. 650.)

In justice to the defendants-appellarts in the present case, I wish to explain
and make clear that in mentioning and describing the serious crimes of murder,
robbery, arson, kidnapping, ete., alleged to have been committed in the course
of the rebellion or by reasen thereof, I am not referring particularly to the
charge or charges =nd counts alleged against them. Their case is now pending
appeal in this tribunal and their guilt or innocence of said charges or counts
will be decided in duc time. And so, I am not imputing or attributing to them
the serious violations of law I have mentioned in this opinion. Rather, Mam
making general reference to the informations filed in other cases, especially
in the informations against Luis Taruc and William Pomeroy which case is
not only decided but also is closed.

In conclusion, I hold that under the law and under general principles rebel-
lion punished with a maximum penalty of twelve (12) years and fine cannot
possibly absorb a much more serious crime like murder or kidnapping which
are capital offenses and carry the maximum penalty of death. It is hard for
the mind to grasp the idea that a person committing one lone murder may be
headed for the electric chair; but if perpetrates several murders, kidnappings,
arsons, and robberries and during their perpetration, was still committing an-
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other crime, that of trying to overthrow his own government by force, then
all he gets is twelve years and fine. Since, the serious crimes like multiple
murder, robbery, arson, kidnapping, etc., committed during the rebellion are
not mgledlents of, nor are they indispensable to the commission of rebellion,
and were but means freely selected by the rebels to facilitate their commission
of rebellion or to achieve and speed up the realization of their object, which
was to overthrow the government and implant their own system said to be of

communistic ideology, then under Article 48 of the Revised Penal Code, the

complex crime of rebellion with murder, ete, was committed.

Judging by the numerous acts of atrocity contained in the several informa-
-tions filed against the rebels in different cases, not only government soldiers
apd officers, but innocent civilians by the hundreds were murdered. Stores
and homes were looted; noi only public buildings, like presidencias and govern-
ment hospitals, but also private buildings and homes were burned to the
ground. And as a result of these acts of terrorism, entire barrios were aban-
doned\‘and landowners, especially owners of landed estates, evacuated to the
provinéial capitals or to the cities for personal security. And it seems that
these acts of banditry and pillage still continue though on a smaller scale.

Settled public policy or the policy of the Government as regards rebellion
and the crimes against persons and property committed by the rebels is clear.
With their taxes, the citizens are maintaining a large army to put down the
rebellion. Substantial rewards ranging from P500 to P100,000 are offered for
the apprehension of the rebels, specially the leaders. A rebel leader with a
P100,000 price on his head, after a campaign of several years by the army,
and after the loss of lives of many soldiers and civilian guides, is finally cap-
tured. The government pays down the P100,000 to those responsible for the
capture and charges him with ‘the complex crime of rebellion with multiple
murder, kidnapping, etc,—a capital offense. Pending trial, he asks to be re-
leased on bail and under the doctrine being laid down by us, he is set at liberty,
free to go back to the hills to resume his dissident activities where he left off,
by merely posting a bond corresponding to a maximum imprisonment of twelve
years (P12,000) and a fine the amount of which is left to the diseretion of
the trial court. If he jumps his bail and assuming that the full amount of
the bond is confiscated, still, the Government which paid $100,000 for his cap-
ture is the loser. It will have to wage another campaign to recapture him
and perhaps offer another reward for his apprehension.. This would illustrate
the wide divergence between .the policy of the Government and the present ruling
of the Court. That is not as it should be. The three departments of .the
Government, the Executive, the Legislative and the Judicial Department,. tho
independent of each other, should function as a team, harmoniously, and in
cooperation, all for the public welfare. They cannot work at cross. purposes.
All three. should be guided by the settled public .poliey of the state and this
applles to the courts. In the case of Rubi vs. provincial bomrl .of Mindoro, 39
Phil. pp. 718-19, this court speaking about the relation between .interpretation
of the law by the courts and public policy, said:

“As a point which has been left for the end. of this decision. and
which, in case of doubt, would lead to the determination that section’
2146 is valid, is the attitude which the courts should assume towards
the settled policy of the Government:: In'a late’ decision with which
we are in full.accord, Gamble vs: Vanderbilt University. (2000 South-
western Reporter 510) the Chief.of. Justice of:the’'Supreme. Court.
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of Tennessee writes:

‘We can see no objection to the application of public
policy as. a ratio decidendi. Every really new question
that comes before the courts is, in the last analysis, deter-
mined on the theory, when not determined by differentia-
tion of the principle of a prior case or line of cases, or
by the aid of analogies furnished by such prior cases.
In balancing conflicting solutions, that one is perceived to
tip the scales which the court believes will best promote
the public welfare in its probable operation as a general
rule or principle.”

“Justice Holmes, in one of the aphorisms for which he is justly
famous, said that “constitutional law, like other mortal contrivances,
has to take some chances. (Blinn vs. Nelson [1911] 222 U.S., 1.)
If in the final decision of the many grave questions which this case
presents, the court must take “a chance,” it should be, with a view
to upholding the law, with a view to the effectnation of the general
governmental policy, and with a view to the court’s performing its
duty in no narrow and bigotted sense, but with that broad conception
which will make the courts as progressive and effective a force as
are the other departments of the Government.”

>

Now, by the niajority resolution, this Court would spread the mantle of im-
munity over all these serious crimes against persons and property on the theory
that they are all covered by, included in, and absorbed by the crime of rebel-
lion. Under this protective mantle extended by us, instead of curbing and
discouraging the commission of these common serious crimnes in accordance with
public policy, the commission of said crimes would be encouraged. No longer
would evil-minded men, outlaws, bandits, hesitate to kill and rob and kidnap,
becaugse by pretending to be rebels or to be engaged in rebellion, their acts of
atrocity would be covered by rebellion, for which they would get, at most,
twelve (12) years and fine. No longer would the spectre of the death penalty
and the electrie chair hang sword of Damocles-like over the heads of would be
kidnappers, murderers and arsonists because by merely claiming to have com-
mitted another additional crime, rebellion, under the doctrine laid down by
the majority resolution, capital punishment for all capital crimes they have
committed or may commit, is auntomatically reduced to twelve (12) years and
fine. It is evident that the effect of the interpretation by this Court of the
law on complex crimes, in relation to rebellion and the common serious crimes
committed during and in the course thereof, runs counter to the settled public
policy on the subject.

Sad, indeed, is the role being played by this Tribunal in laying down a doc- -
trine of such far reaching consequences and in my opinion of such baneful
not to say disastrous effects on peace and order and personal security, diame-
trieally and utterly opposed to settled public policy, when after all, we have
now the opportunity and the choice of accepting and adopting another view,
another interpretation of the law on complex crimes, to me more reasonable,
more logical and certzinly, more in accordance with public policy, and more
in keeping with peace «nd order, personal qecunty and the public welfare.

For the foregoing reasons, I dissent.
LABRADOR, J., dissenting:
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I fully agree with the dissenting opinion of Mr. Justice Montemayor in so
far as he holds that the complex crime of rebellion with murder exists under
our law. I also concur with the opinion of Mr. Justice Padilla in so far as he
holds that the petition for bail should be denied because of the danger that the
release of the petitioner-appellant may cause to the security of the State, As

the appellant has been convicted by the Court of First Instance, he may be -
admitted to bail in the sound discretion of the court. In the interest of secur.

ity the discretion should not be exercised in favor of the granting of bail.
Petition granted.

- THE PzopLE OF THE PHILIPPINES, plaintiff and appellee, vs. FEDERICO GE-
', NIMO alias Cmdr. OSCAR, ET AL., defendants; FEDERICO GERONIMO alias
~Cmdr. OSCAR, defendant and appellant.®

1. CRIMINAL Law; REBELLION; COMPONENTS OF; ACT: OF VIULENCE

; COMMITTED AS A “MEANS” T0 OR IN FURTHERANCE OF SUBVERSIVE

v  ENDS, ABSORBED IN REBELLION. — As in treascn, where both in-
tent and overt act are necessary, the crime of rebellion is inte-

i grated by the coexistence of both the armed uprising for the pur-

' poses expressed in Article 134 of the Revised Penal Code, and

" the overt acts of violence described in the first paragraph of
Article 135. That both purpose and overt acts are essential com-
ponents of one erime, and that without either of them the crime
of rebellion legally does not exist, is shown by the absence of
any penalty attached to Article 134. It follows, therefore, that
any or all of the acts described in Article 135, when committed
as a means to_or in furtherance of the subversive ends described
in Article 134, became absorbed in the erime of rebellion, and can
not be regarded or penalized as distinct crimes in themselves.
In law they are part and parcel of the rebellion itself, and can
not be considered as giving rise to a seperate crime, that under
Article 48 of the Code, would constitute a complex one with that of
rebellion, ;

2. In.; In.; In.; WHEN ACTS OF VIOLENCE SEPARATELY PUNISHABLE.—
Not every act of violence ig. to be deemed absorbed in the crime
of rebellion sclely because it happens to be committed simulta-
neously with or in the course of the rebellion. If the killing,
robbing, etc. were done for private purposes or profit, without
any political motivation, the crime would be separately punish-
able and would not be absorbed by the rebellion. But even then,
the individual misdeed could not be taken with the rebellion to
constitute a complex crime, for the constitutive acts and intent
would be unrelated to each other; and the individual crime would
not be a means necessary for committing the rebellion, as it would
not be done in preparation or in furtherance of the latter.

3. In.; In.; CRIMINAL PROCEDURE; PLEA OF GUILTY EFFECT OF.—
Conceding the absence of a complex crime of rebellion with
murders, etc., still, by his plea of guilty, the accused-appellant
has admitted all the overt acts deseribed in the information;
and that if any of such acts constituted an ‘wdependent crime
committed within the jurisdiction of the lower court, then the

" % 53 0.G. 68, decided Oct. 23, 1956.

N.‘. ‘
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averment in the information that it was perpetrated in further-
ance of the rebellion, being a mere conclusion, cannot be a bar
to appellant’s convictien and punishment for said offense, he
having failed, at the arraignment, to object to the information
on the ground of multiplicity of crimes charged.

The facts are stated in the opinion of the Court.
Reves, J. B. L, J.

In an information filed on June 24, 1954 by the Provincial Fiscal in the
Court of Frist Instance of Camarines Sur, appellant Federico Geronimo, to-
gether with Mariano P. Balgos alias Bakal alias Tony, ulias Tony Collante alius
Taoic, alias Mang Pacio, alias Bonny Abundio Romagosa alias. David, Jesus
Polita alics Rex, Jesus Lava alias Jessie, alins NMT, alius Balbas, alias Noli
wlieas Noli Metangere, «lies NKVD, Juan Ocampo alizs Cmdr. Bundalian, alias
Tagle, Rosendo Manuel alics Cmdr. Sendong alias Ruiz, Ernesto Herrero alius
Cmdr. Ed alias Rene, alias Eddy, Santiago Rotas elics Cmdr. Jessie, Fernando
Principe alias Cmdr. Manding, Alfredo Saguni, alius Godo, alius Terry, alias
Terpy, Andres Dipaera aliecs Maclang, aliss Berto, alics Teny, Lorenzo Sa-
niel, alics Wenny, Silvestre Sisno alias Tomo, «lias Albert, Teodoro Primavera
alias Nestor, Lorenzo Roxas alias Agros, Vivencio Pineda alies Marquez, Pedro
Anino alias Fernandez, Mauro Llorera alius Justo, Richard Doe alics Cmdr.
Danny and John Doe aliess Cmdr. Berion alius Mayo clizs Cmdr. Paulito and
many others, were charged with the complex crime of rebellion with murders,
robberies, and kidnapping committed as follows:

* ES B * B EY

“That on or about May 28, 1956 and for sometime prior and
subsequent -thereto continuously up to the present time in the prov-
ince of Camarines Sur, Philippines and within the jurisdiction of
this Honorable Court and in other municipalities, cities and provinces
and other parts of the country where they have chosen to carry out
their rebellious activities, the above-named accused being then rank-
ing officers and/or members of, or otherwise affiliated with the
Communist Party of the Philippines (CPP) and the Hukbong Mapag-
palaya Ng Bayan (HMB) or otherwise known as the Hukbalahaps
(HUKS) the latter being the armed force of said Communist Party
of the Philippines (CPP) having come to an agreement and decide
to commit the crime of Rebellion, and therefore, conspiring together
and confederating among themselves with all of the thirty-one ac-
cused in criminal case Nos. 14071, 14282, 14315, 14270, 15344 and
with all the accused in criminal case No. 19166 of the Court of ~
First Instance of Manila with the other members, officers and/or
affiliates of the Communist Party of the Philippines and the Huk-
bong Mapagpalaya Ng Bayan and with many others whose iden-
tities and whereabouts are still unknown, acting in accordance with
their conspiracy and in furtherance thereof, and mutually helping one
another, did, then and there, wilifully, unlawfully and feloniously,
help, support, promote, maintain, direet and/or command the Huk-
balahaps (HUKS) or the Hukbong Mapagpalaya Ng Bayan (HMB),
to rise publicly and take arms against the government of the Re-
public of the Phiiippines, or otherwise participaie in such public
armed uprisings for the purpose of removing the territory of the
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Philippines from the allegiance to the government and laws thereof,
as in fact the said ‘Hukbong Mapagpalaya Ng Bayan (HMB) or
the Hukbalahaps’ (HUKS) pursuant to such conspiracy, have risen
_publicly ‘and taken arms against the Government of the Republic of
the Philippines to attain said purpose, by then and there making
armed raids, sorties, and ambuscades, attacks against the Philip-
pine Constabulary, the civilian guards, the Police .and the Army
Patrols and other detachments as well as upon innocent civilians,
and as a necessary means to commit the crime of Rebellion, in con-
nection therewith and in furtheérance thereof, have then and there
committed wanton acts of murder, pillage, looting, plunder, kidnap-
ping and planned destructions of private and public property and
plotted the liquidation of government officials, to create and spread
disorder, terror, confusion, chaos and fear so as to facilitate the
accomplishment of the aferesaid purpese, among which are as fol-

\ lows, to wit:
\

‘1. That on or about April 28, 1949 at Kilometer 62 at
Barrio Salubsob, municipality of Nueva Ecija, an undeter-
* mined number of HUKS led by Commanders Viernes, Mar-
zan, Lupon and Mulong did, then and there, wilfully, un-
lawfully and feloniously ambush, assault, attack and fired
upon the party of Mrs. Aurora A. Quezon and her PC
escort whom they considered as their enemies resulting in
, the killing of Mrs. Aurora A. Quezon, Baby Quezoh, Ma-
yor Bernardo of Quezon City, Major P. San Agustin, Lieu-
tenant Lasam, Philip Buencamino 111, and;sever al soldiers
and the woundinz of General Jalandoni and Captam M'\-
nalang.

9. That on or about August 26, 1950 in Santa Cruz,
Laguna, about one hundred armed HUKS with intent to
gain and for the purpose of securing supplies and other
materials for the support and maintenance of the Huk--
bong Mapagpalaya Ng Bayan (HMB) did, then and there,
wilfully, unlawfully and feloniously and forcibly bringing
the Cashier of the Provincial Treasury. Mr. Vicente Re-
ventar from his house to the Provincial Capitol and at
the point of guns forced him to apen the Treasury Vault
and took therefrom more than P80,000 (eighty thou-
sand pesos) consisting of various denominations and in-
cluding Fifty, One Hundred and Five-Hundred Peso Bills
and also took away with them typewriters and office sup-
plies which they found in the Provincial Capitol Building,
burning and looting private buildings in towns.

‘3, That on or about the years 1951 to 1952 in the mu-
nicipality of Pasacao, Camarines Sur, Philippines, a group
of Armed Huks under Commander Rustum raided the
housé of one Nemesio Palo, a police sergeant of Libmanan,
Camarines Sur and as a result, said HUKS were able to
capture said Nemesio Palo and once captured, with- evident
premeditation, treachery and intent to kill, stab, shot and
cut ‘the neck of said Nemesio Palo thereby causing the
instantaneous death of Ncmesio Palo.

-~

ey
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‘4. That on or about January 31 1953, at barrio of San-.
ta Rita, Del Gallego, Camarines Sur a group of HMBS
with Federico Geronimo ¢lits Commander Oscar ambushed
and fired upon an Army Patrol headed by Cpl. Bayrante,
resulting in seriously wounding Pfe. Paneracio Torrado
and Eusebio Gruta a civilian,

‘5. That on or about Fcbruary 1954 at barrio Cotmo,
San Fernando, Camarines Sur, a group of four HMBS led
bu accused Commander Oscar with evident premeditation,
wilfully, unlawfully and feloniously killed cne Policarpio
Tipay a barrio lieutenant.” (Appellee’s brief, pp. 1-8)

Accused Federico Geronimo first entered a plea of not guilty to the informa-
tion. When the case was called for trial on October 12, 1954, however, he
asked the permission of the court to substitute his original plea with one of
guilty, and was allowed to change his plea. On the basis of the plea of guilty,
the fiscal recommended that the penalty of life imprisonment be imposed upon
the accused, his voluntary plea of guilty being considered as a mitigating cir-
cumstance. Geronimo’s counsel, on the other hand, argued that the penalty
imposable upon the accused was only prisién mayor, for the reason that in his
opinion, there is no such complex crime as rebellion with murders, robberies,
and kidnapping, because the crimes of murders, robberies, and kidnapping being
the natural cbnsequences of the crime of rebellion, the crime charged against
the accused should be considered only as simple rebellion. On October 18, 1954,
the trial court rendered judgment finding the accused guilty of the complex
crime of rebellion with murders, robberies, and kidnappings; and giving him
the benefit of the mitigating cirecumstance of voluntary plea of guilty, sen-
tenced him to suffer the penalty of reclusion perpctua, to pay a fine of P10,000,
to indemnify the heirs of the various persons killed, as listed in the informa-
tion, in the sum of P6,000 each, and to pay the proportionate costs of the pro-
ceedings. From this judgment, accused Federico Geronimo appealed, raising
the sole question of whether the crime committed by him is the complex crime
of rebellion with murders, robberies, and kidnappings, or simple rebellion.

After mature consideration, a majority of seven justicest of this Court are
of the opinion that the issue rosed by appellant has been already decided in
the recent resolution of this Court in the case of People vs. Hernandez et al.,
G. R. No. L-6025, July 18, 1956 (21 Lawyers Journal, No. 7 [July 31, 1956],
p. 316). As in treason, where both intent and overt act are necessary, the
crime of rebeilion is integrated by the coexistence of both the armed uprising
for the purposes expressed in article 134 of the Revised Penai Code, and the -
overt acts of violence described in the first paragraph of article 135. That
both purpose and overt acts are essential components of one crime, and that
without either of them the crime of rebellion legally does not exist, is shown
by the absence of any penalty attached to article 134.2 It follows, therefore,

1 Chief Justice Paras, and Justices Bengzon, Alex. Reyes, Bautista Angelo,
Concepcion, Reyes (J.B.L.) and Felix.

2 Art. 134, Rebellion or insurrection. — How committed. The crime of rebel-
Ixon or msurrectmn is committed by rising publicly and taking arins against the
Government for the purpose of remeving from the allegiance to said Govern-
ment cr its laws, the territory of the Philippine Islands or any part thereof of
any body of land, naval or other armed forces, or of depriving the Chief Exec-
utive or the Legislature, wholly or partially, of any of their powers or prero-
gatives.
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that any or all of the acts described in article 135, when committed as a means
to or in furtherance of the subversive ends described in article 134, become
absorbed in the crime of rebellion, and can not be regarded or penalized as
distinct crimes in themselves. In law they are part and parcel of the rebel-
lion itself, and can not be considered as giving rise to a separate crime that,
under article 48 of the Code, would constitute a complex one with that of re-
bellion. :

The terms employed in the first paragraph of article 135 of the Revised Pe-
nal Code to describe the component of violence in the erime of rebellion are
broad and general. The Spanish text (which is the one controlling, People
vs. Manaba, 58 Phil, 665) states that the acts of the rebels may consists of—

. “Sosteniendo combate con la fuerza leal, causando estragos en
- las propiedades, ejerciendo violencia grave, exigiendo contribuciones,
6 distrayendo caudalcs pablicos de su inversién legitima.”

If a]l the overt acts charged in the information against herein appellant
were committed for political ends or in furtherance of the rebellion, they come
within the preceding description. Thus, count 4 (ambushing and firing upon
an army patrol) constitutes engaging in combat with the loyal troops; count
2 taking funds and equipment from the Provincial Treasury of Laguna) is
diverting public funds from their legitimate purpose; while the killings outlined
in the other counts (1, 3 and 5) are instances of committing serious violence.

The majority of the Court found no cogent reason for limiting “commission
of serious violence” in article 135 to hostilities against the Government’s armed
forces exclusively; for in that case, the former expression would be redundant
and a mere duplication of “engaging in combat” with loyal troops, also des-
cribed in the same article. If the infliction of “serious violence” was separate-
ly expressed in the law, it is_becnuse the violence referred to is that inflicted
upon civilians. Again, to restrict “serious violence” to acts short of homicida,
is to unwarrantedly assume that the broad term “violencie grave” is used in
the limited sense of lesiones graves,” which in our Penal Code has a specialized
signification. In truth, if physical injuries constitute grave violence, so would
killing necessarily be, if not more. Additionally, it may be observed that re-
bellion is by nature a crime of masses or multitudes, involving crowed action,
that can not be confined a priori within predetermined bounds. (People vs.
Hernandez, supra; People vs. Almazan C. A., 37 Off. Gaz, 1932). Hence the
broad terms employed by the statute.

The prosecution insists that the “more serious” crime of murder can not be
justifiably regarded as absorbed by the lesser crime of rebellion. In the first
place, it is not demonstrated that the killing of an individual is intrinsically
less serious or less dangerous to society than the violent subversion of astab-
lished government, which imperils the lives of many citizens, at least during
the period of the struggle for superiority between rebels and loyalists. If, on
the other hand, murder is punished by reclusién perpelua to death, and rebel-
lion, only by prisién major, this leniency is due to the political purpose that
impels every rebellious act. As noted by Groizard (“Codigo Penal de 1870”,
Vol. 8, p. 239),—~ '

“El analisis de toda clase de delitos politicos ofrece para el juris-

8 ie.:engaging in combat; not “engaging in war” as erroneously stated in
English translation. Hence the prosecution’s arguments based on alleged vio-
lations of the laws of war by the accused seem out of place.

R o
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consulto un resultado precioso, pues pone de relicve las diferencias
cardinales que existen entre esta clase de hechos y los delitos co-
munes; entre los reos de aquellos crimenes y los reos de estos otros.
Para los delitos comunes, ]a sociedad tiene nuna constante y enérgica
reprobacién que no atentia ni el trascurso de tiempo ni el cambio de
las ideas. Para los delitos politicos, no. Quién se atrevers, si de
honrado se precia, a hacer alarde de la amistad de un hombre conde-
nado por robo é por asesinato? Y quién no ha tendido la mano cari-
fiosa, sin perder nada de respetabilidad, a algun reo de un delito po-
litico en la série continuada de revoluciones y contrarevoluciones que
constituyen desgraciadamente los dltimos periodos de nuestra histo-
ria? La consumacién del delitos y el éxito de la rebelion, ya lo he-
mos dicho, para el reo politico, es mas que la impunidad, es el triun-
fo, es el poder, es el Gobierno, es casi la gloria. Pero no sucede lo
mismo tratindose de delitos comunes: la consumacién del delito ni
apaga el remordimiento, ni ajela del criminal el peligro de la pena,
ni mejora en nada su condicién respecto de la justicia. Hay, pues,
entre el delito comun y el delito politico, las personas responsables de
unos y otros diferencias sustanciales, y el mayor error que en el estado
actual de los estudios juridicos puede cometer el legislador es no apre~
ciar esas diferencias, sobre todo en la aplicacién de las penas.”

And our history of three centuries of uninterrupted rebellions against sov-
ereign Spain, until she was finally driven from our shoves, suffices to explain
why the penalty against rebellion, which stood at reclusién temporal maximum
to death in the Spanish Penal Code of 1870, was reduced to only prisién mayor
in our Revised Penal Code of 1932.

In addition, the government counsel’s theory that an act punished by a more
serious penally can not be absorbed by an act for which a lesser penalty is
provided, is not correct. The theory is emphatically refuted by the treatment
accorded by the Penal Code to the crime of forcible abduction, for which the
law imposes only reclusién temporal (article 342), notwithstanding that such
crime necessarily involves illegal detention of the abducted woman, for which
article 267 of the same Penal Code fixes the penalty of reclusion temporal, in
its maximum period, to death. The same situation obtains in the crime of
slavery defined in article 272, whereby the kidnapping of a human being for
the purpose of enslaving him is punished with prisién mayor and a fine of not
more than P10,000, when kidnapping itself is penalized by article 267 with
a much higher penalty.

And we have already pointed out in the Hernandez resolution that to admit
the complexing of the crime of rebellion with the felonies committed im fur-
therance thereof, would lead to these undesirable results: (1) to make the
punishment for rebellion heavier than that of treason, since it has been repeated-
ly held that the latter admits no complexing with the overt acts committed in
furtherance of the treasonous intent, and, in addition, requires two witnesses
to every overt act, which is not true in the case of rebellion; (2) to nullity the
policy expressed in article 135 (R.P.C.) of imposing a lesser penalty upon the
rebel followers as compared to their leaders, because under the complexing
theory every rebel, leader or follower, must suffer the hecavier penalty in its
maximum degree; and (3) to violate the fundamental rule of criminal law
that all doubts should be vesolved in favor. of the accused: -“in dubiis, reus
est absolvendus”; ‘nullum crimen, nulla poena, sine lege.”
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Of course, not every act of violence is to be deemed absorbed in the crime
of rebellion solely because it happens to be committed simultaneously with or
in the course of the rebellion. If the killing, robbing, ete. were done for private
purposes or profit, without any political motivation, the crime would be sepa-
rately punishable and would not be absorbed ‘by the rebellion. But even then,
the individual misdeed could not be taken with the rebellion to constitute a
complex erime, for the constitutive acts and intent would be unrelated to each
other; and the individual crime would not be a means necessary for committing
the rgbellion, as it would not be done in preparation or in furtherance of the
latter. This appears with utmost clarity in the case where an individual rebet
should commit rape; certainly the latter felony could not be said to have been
don‘e in furtherance of the rebellion or facilitated its commission in any way.
The }'avisher would then be liable for iwo separate crimes, rebellion and rape,
and the two could not be merged into a juridical whole.

It is\‘argued that the suppression in the present Penal Code.of article 244
of the old one (article 259 of the Spanish Penal Code of 1870) indicates the
intention of the Legislature to revive the possibility of the crime of rebellion
being complexed with the individual felonies committed in the course thereof,
because the suppressed article prohibited such complexing. The next of the
suppressed provision is as follows:

“ART. 244. Los delitos particulares cometidos en una rebelion o
sedicién, o con motivo de ellas, seran castigados respectivamente se-
gin las disposiciones de este Cédigo.

Cuando no puedan descubrirse sus autores, seran penados como
tales loy jefes principales de la rebelién o sedicién.”

The first paragraph is to the effect that the “delitos particulores” (mean-
ing felonies committed for private non-political ends, as held by the commen-
tators Cuello Calén and Viada, since the Penal Code does not classify crimes
into “general” and “particular”) are to be dealt with 'separately from the re-
bellion, punishment for each felony to be visited upon the perpetrator thereof.
This paragraph has no bearing on the question of complex crimes, but is a
mere consequence of the fact that delicts committed for private ends bear no
relation to the political crime of rebellion (other than a coincidence in time)
and therefore must be separately dealt- with. This is so obvious that, as
Groizard pointed out (Vol. 3, p. 650), such action (their punishment as a pri-
vate misdeed) would be taken by the courts even if this first paragraph of
article 244 had not been written.

Far more significant, in the opinion of the majority, is that our Revised Penal
Code of 1932 did not revive the rule containad in the second paragraph of article
244 of the old Penal Code (Article 259 of the Spanish), whereby the rebel
leaders were made criminally responsible for the individual felonies committed
during the rebellion or on occasion thereof, in case the real perpetrators could
not be found. In effect that paragraph established a command responsibility;

and in suppressing it, the Legislature plainly revealed a policy of rejecting any

such command responsibility. It was the legislative intent, therefore, that the
rebel leaders (and with greater reason, the mere followers) should be held
accountable solely for the rebellion, and not for the individual crimes (delitos
particulares) committed during the same for private ends, unless their actual
participatior, therein was duly established. In other words, the suppression of
article 244 of the old Penal Code virtually negates the contention that the re-
bellion and the individual misdeeds committed during the same should legally
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constitute one complex whole. Whether or not such policy should be main-
tained is not for the courts, but for the Legislature, to say.

But while a majority of seven justices! are agreed that if the overt acts de-
tailed in the information against the appellant had been duly proved to have
been committed “as a necessary means to commit the crime of rebellion, in con-
nection therewith and in furtherance thereof”, then the accused could only be
convicted of simple rebellion, the opinions differ as to whether his plea of guilty
renders the accused amenable to punishment not only for rebellion but also for
murder or other erimes. ' .

Six justices® believe that conceding the absence of a complex crime, still, by
his plea of guilty, the accused-appellant has admitted all the acts described in
the five separate counts of the information; and that if any of such counts
constituted an independent crime committed within the jurisdiction of the lower
Court, as seems to'be the case under the facts alleged in Count No. 5 (the
killing of Policarpio Tibay), then the averment in the information that it was
perpeirated in furtherance of the rebellion, being a mere conclusion, cannot be
a bar to appellant’s conviction and punishment for said offense, he having
failed, at the arraignment, to object to the information on the ground of mul-
tiplicity of crimes charged. Hence, the acts charged in Counts 1 to 4 can not
be taken into consideration in this case, either hecause they were committed
outside the territorial jurisdiction of the court helow (Count 1), or because
the allegations do not charge the appellant’s participation (Count 3), or eclse
the acts charged are essentially acts of rebellion, without private motives
(Counts 2 and 4).

Five justices,® on the otker hand, hold that by his plea of guilty, the accused -
avowed having committed the overt acts charged in all five counts; but that he
only admitted committing them in fact “as a necessary means”, “in connecion
and in furtherance of the rebellion”, as expressly aleged by the prosecution.
This is not only because the information expressly alleged the necessary con-
nection between the overt acts and the political ends pursued by the accused, but
in addition, it failed to charge that the appellan was implied by private motives.
Wherefore, such overt acts must be taken as essential ingredients of the single
crime of rebellion, and the accused pleaded guilty to this crime alone. Hence,
there being no complex crime, the appellant can only be sentenced for the lone
crime of rebellion. Even more, the minority contends that under the very
theory of the majority, the circumstences surrounding the plea are such as
to at least cast doubt on whether the accused clearly understood that he was
pleading guilty to two different crimes or to only one; so that in fairness -and
justice, the case should be sent back for a rehearing by the court of origin, to
certain whether or not the accused fully realized the import of his plea (U.S.
vs. Patala, 2 Phil. 752; U.S, vs. Agcaoili, 81 Phil, 91; U.S. vs. Jamad, 37 Phil.
305). -

In view of the foregoing, the decision appealed from is modified and the ac-
cused convicted for the simple (non-complex) crime of rebellion under article
185 of the Revised Penal Code, and also for the crime of murder; alid con-
sidering the mitigating effect of his plea of guilty, the accused-appellant Fede-
rico Geronimo is hereby sentenced to suffer 8 years of prision mayor and to

+ The four dissenting justices in the Hernandez resolution s2e no reason for
altering their stand on the question of complexity as expressed in that case.

% Justices Padilla, Montemayor, Bautista Angeto, T.abrador, Endencia, and
Felix, .

¢ Chief Justice Paras and Justices Bengzon, Alex Reyes, Concepcion, and
Reyes, J.B.L.
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pay a fine of P10,000 (without subsidiary imprisonment pursuant to article 38
of the Penal Code) for the rebellion; and, as above explained, for the murder,
applying the Indeterminate Sentence Law, to no tless than 10 years and 1 day of
prigion mayor and not more than (18) years of reclusion temporal; to indem-
nify the heirs of Policarpio Tipay in the sum of P6,000; and to pay the costs.

So ordered.
MONTEMAYOR, J, concurring and dissenting:

-After stating the facts and the issues in this case, the learned majority opi--

nion declares that the majority of seven justices of the court are of the opinion

‘\that the issue posed by the appellants has been already decided in the recent

1eso]utlon of this court in the case of People vs. Hernandez, et al,, G. R. L-6025,
Jully 18, 1956. Had the considerations ended there and the case was decided
on the basis of said Hernandez resolution, which the majority of the justices
apparently ratified, I would have contended myself with merely citing and
makihg as part of my concurrence and dissent. my dissenting opinion in that
same case of Hernandez, supra. However, the majority not only ratifies and
emphasizes the considerations and doetrine laid down in the Hernandez case,
but makes further considerations, additional and new, and even gquote author-
ities, for which reason, I again find myself in a position where I am constrained
not only to cite my dissenting opinion in the Hernandez case, but also to make
further observations not only to discuss the new point raised, but also in an
endeavor to clarify and present a clearer picture of our present law on rebel-
lion and its origin.

For purposes of ready reference, I deem it convenient to reproduce articles
134 and 135 of the Revised Penal Code, reading as follows:

“ART. 134. Rebellion or insurrection. — How committed.—The
crime of rebellion or insurrection is committed by rising publicly and
taking arms against the Government for the purpose of removing
from the allegiance to said Government or its laws, the territory
of the Philippine Islands or any part thereof of any body of land,
naval or other -armed forces, or of depriving the Chief Executive
or the Legislature, wholly or paltlally, of any of their powers or
prerogatives.

“ART. 135. Penalty for rcbellion or insurrcction.—Any person who
promotes, maintains, or heads a rebellion or insurrection, or who,
while holding any public office or employment takes part therein,

- engaging in- war against the forces of the Government, destroyirg
property or committing serious violence, exacting contributions or
diverting public funds from the lawful purpose for which they have
been appropriated, shall suffer the penalty of prisién muyor and a
fine not to exceed 20,000 pesos.

“Any person merely participating or executing the commands of
others in a rebellion shall suffer the penalty of prisién mayor in
its minimum period.

“When the rebellion or insurrection shall be under the command
of unknown leaders, any person who in fact directed the others,
spoke for them, signed receipts and other documents issued in their
name, or performed similar acts, on behalf of the rebels shall he
deemed the leader of such rebellion.”

"I am also reproducing the Spanish text of the above Article 125 because as
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well stated in the majority opinion on the strength.nf the case People vs. Mana-
ba, 58 Phil. 665, the Spanish text of the Rev. Penal Code was the one approved by
the Legislature and so is controlling.

“ART. 135, Pena para la rebelion o inswrrecidn.—Serr castigado
con prisién mayor y multa que no exceda de 20,000 pesos el promo-
vedor, sostenedor o jefe de la rebelién o insurrecién, o el que hubiere
tomado parie en ella sicndo funcionaric o cmpleado publico, soste-
niendo combatc contra la fuerza leal, causando estragos en las pro-
piedades, ejerciendo violencia grave, exigiendo contribuciones, o dis-
trayendo caudales publicos de su inversién legitima.

“T,os meros afiliados o ejecutores de la rebelién serdn castigados
con prisién mayor en su grado minimo.

“Cuando los jefes de una rvebelién ¢ insurrecion fueran descono-
cidos, se reputaran por tales los que de hecho hubieren dirigido a
los demas, llevado la voz por ellos, firmade recibos y otros escritos
expedidos a su nombre o gjercitado otros actos semejantes en repre-
sentacién de los rebeldes.”

the majority says, and I quote

“As in treason, where both inient and overt act are necessary,
the crime of rebellion is integrated by the coexistence of both the
armed upnsmg for the purposes expressed in article 134 of the Re-
vised Penal.Code, and the overt acts of violence described in the
first paragraph of article 135. That both purpose and overt acts
are essential components of one erime, and that without either of
them the crime of rebellion legally does not exist, is shown by the
absence of any penalty attached to article 134.”

1 cannot agree wholly to the correctness of the above opposition. It is true
that in treason as well as in rebellion both intent and overt acts are necegsary,’
excluding of course conspirzcy and proposal to commit rebellion where overt
acts are not necessary (article 136), but what I consider the flaw in the thesis
is the claim that in rebellion, the armed uprising is the intent and the overt
acts are those acts of violence described in the first paragraph of article 135,
namely, engaging the Government forces in combat, causing damage to property,
committing serious violence, etc. To me, the intent in rebellion is the pur-
pose, the intention and the objective of the rebels to remove from the allegiance
of the Government or its laws the territory of the Philippines or any part
thereof, of any body of land, naval or any armed forces, etc., and the overt
act or acts are the rising publicly and taking arms against said Governmert.
Article 134 contains and includes both elements, intent and overt acts, to conghi-
tute a complete crime. Said article 134, without making any reference to any
other article, describes the manmner rebellion is committed, not partially but
fully and completely, without any qualification whatsoever, and said description
is complete in order to render persons included therein as having consummated
the crime of rebellion. Article 134 part reads.

“ART. 134. Rebellion or insurrection—How committed.—The crime
of rebellion or insurrection is committed by rising publicly and taking
arnis against the Government” ete.

It is necessary to consider the origin and the history of the provisions of
articles 134 and 135 of the Revised Penal Code as I have previously repro-
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_duced. This, in order to have a clearer understanding of the meaning of both
articles and the spirit and intention behind them. Our present Revised Penal
Code is a revision of our Penal Code promulgated.in the Philippines on July
14, 1887 (later referred to as the Penal Code of 1887), based upon and taken

almost bodily from the Spanish Penal Code of 1870 (later referred to as the:
Penal Code of 1870). Our Penal Code of 1887 adopted in great measure the:

provisions of the Penal Code of 1870. Hocwever, the provisions of our Pena}
Code of 1887 on rebellion, were superseded and replaced by the provisions of
Act No, 202 of the Philippine Commissien, which governed rebellion up te
1932 when the Revised Penal Code went into effect. In dealing with the crime
. of rebellion, the Committee on Revision abandoned the provisions of Act No.
AN 292 and went back to and adopted those of the Penal Ccde of 1870, although it
included the more benign and lighter penalties imposed in Act No. 292. The
provxslons of the Penal Code of 1870 on rebellion are rather complicated for
the' ‘reason that in defining and penalizing acts of rebellion, they make refer-
ence\ to the provisions regarding crimes against the form of government. For
this‘reason, to have an over all picture of the law on rebellion, we have to
maké reference to and cite, even reproduce, portions of the codal provision on
crimes against the form of government. For the sake of brevity and so as not
to unduly lengthen this opinion, I shall confine myself io the reproduction of
the pertinent provisions of the Spanish Penal Code of 1870 for being the source
of our Penal Code of 1887, besides the likelihood if not a fact that since as
already stated, the provisions of our Penal Code of 1887 on rebellion were not
in force at the time of the revision, the Committee revising said Penal Code
of 1887, must have considered mainly the provisions of the Penal Code of 1870.

Art, 184 of the Spanish Penal Code of 1870 reads, thus:

Delitos contra la forma de Gobierno

“ART. 184, Los que se alzaren piblicamente en armas y en abier-
ta hostilidad para perpetrar cualquiera de los delitos previstos en el
articulo 181, seran castigado;. con las penas siguientes:

“1.2 Los que hubieren promovido el alzamiento 6 lo sos-
tuvieren 6 lo dirigieren § aparecieren como sus principales
autores, con la pena de reclusién temporal en su grado mi-
xime & muerte,

“2.2 Los que ejercieren un mando subalterno, con la de
reclusién temporal 4 muerte, si fueren personas constituidas
en Autoridad civil 6 eclesiastica, 6 si hubiere habido com-
bate entre la fuerza de su mando y la fuerza publica fiel
al Gobierno, 6 aquella hubiere causado estragos en las
propiedades de los particulares, de los pueblos ¢ del Estado,
cortado las lineas telegraficas ¢ las vias férreas, ejercido
violencias graves contra las personas, exido contribucio-
nes 6 distraido los caudales publicos de su legitima in-~
version. .

“Fuera de estos casos, se impondra al culpable la pena de
reclusién temporal.

“39 Los meros ejecutores del alzamiento, con la pena de
prisién mayor en su grado medio & reclusién temporal en su
grado minimo, en los casos previstos en el parrafo primero
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del numero anterior, y con la prisién mayor en toda su
extensién, en los comprendidos en el parrafo segundo del
propio nimero,”

Article 243 of the same code reads as follows:

Delitos contra el Orden Piblico.

“ART. 243. Son reos the rebelién los que se alzaren publicamente
y en abierta hostilidad contra el Gohierno para cualquiera de los
objetos siguientes:

1.2 Destrenar al Rey, deponer al Regenie 6 Regencia
del Reino, 6 privarles de su libertad personal G obligarles
4 ejecutar un acto contrario 4 su voluntad,

#2,2 Impedir la celebracién de las eleciones para Diputa-
dos 4 Cortes 6 Senadores en todo el Reino, 6 la reunién
legitima de las mismas,

“3.2 Disolver las Cortes 6 impedir la deliberacion de al-
guno de los Cuerpos Colegisladores 6 arrancarles alguna
resolucion.

“4.9 Ejecutar cualquiera de los delitos previstos en el
art, 165.

“5.9 Sustraer el Reino 6 parte de el algiin cuerpo de
tropa de tierra 6 de mar, 6 cualquiera otra clase de fuer-
za armada, de la obediencia al supremo Gobierno.

“6.2 Usar y ejercer por si é despojar & los Ministros de
la Corona de sus facultades constitucionales, 6 imnpedirles
6 coartarles su libre ejercicio.

Arts. 244, 245, and 246 of the same code read as follows:

“ART. 246.—Los menos ejecutores de la rebelion seran castigados
hubieron promovido é sostuvieren la rebelién, y los caudillos prin-
cipales de ésta, serdn castigados con la pena de reclusién temporal

en ‘su grado maximo 4 muerte.
“ART. 245.—Los ejercieran un mando subalterno en la rebelién

ineurirrdn en la pena de reclusién temporal 4 muerte, si se en-
contraren en alguno de los casecs previstos en el parrafo primero del
nimero 2.2 del articulo 184; y con la reclusién temporal si no se

encontraren incluidos en ninguno de ellos.

“ART. 246.—Los meros ejecutorse de la rebelién serédn castigados
con la pena de prisién mayor en su grado medio & reclusién tem-
poral en su grado minimo, en los casos previstos en el péarrafo
primero del nimero 2.9 del articulo 184; y con la de prisién mayor
en toda su extensién no estando en el mismo comprendidos.

It will be observed that in drafting article 134 of our Revised Penal Code,
the Committee on Revision (later referred to as Code Committee) -adopted, with
the exclusion of numbers 1, 2, 3, 4, and 6 of article 243 which refer to the
King and the legislative bodies of the Kingdom of Spain, the provisions of said
article 243 of the Penal Code of 1870, particularly, the first part thereof and
also No. 5, even.their phraseology—
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“gon reos de rebelion los que se alzaren publicamente y en abierto
hostilidad contre el Gobierno” . and “sustraer el Reino o parte
de el o algun cuerpo de tropa de tierra o de mur, o cualquiera otre
clase de fuerza, armade, de la obediencia al supremo Gobierno”,
(the crime of rebellion or insurrection is committed by rising pub-
licly and taking arms against the Government for the purpose of
removing from the allegiance to said Government or its laws, the
territory of the Philippine Islands or any part thereof of any body
of land, naval or other armed forces), (our article 134).

Now, as regards the penalty for rebellion, it will be seen that under article

"244 (Penal Code of 1870), persons who by inciting and encouraging the rebels

shall have brought about or shall sustain a rebellion as well as the principal
leaders of such rebellion are penalized with reclusion temporal in its maximum
degfee to death. Under article 245, same Code, those holding a subordinate
command in the rebellion are penalized with reclusién temporal to death, if
they are included in any of the cases provided for in paragraph 1 of No. 2
of article 184, which for purposes of ready reference we again reproduce, thus:
il
. % gi fueren personas constituidas en Autoridad civil ¢ ecle-
siastica, 6 si hubiere habido combate entre la fuerza de su mando
y la fuerza publica fiel al Gobierno, 6 aguélla hubiere causado es-
tragos en las propiedades de los particulares, de log pueblos ¢ del
Estado, cortado las lineas telegraficas 6 las vias ferreas, ejercido
violencias graves contra las personas, exigido contribuciones 6 dis-
traido los caudales piblicos de su legitima inversién.”;

or if not so included, the ‘penalty is reclusién temporal.

Under article 246, those persons mervely participating in the rebellion are
penatized with prisién mayor in its medium degree to reclusién temporal in its
minimum degree, in the cases provided for in paragraph 1 of No. 2 of article
184 as above reproduced, but those not so included, will suffer the penalty
only of prisién mayor. :

As T have stated in my dissenting opinion in the Hernandez case, supru, one
of the purposes of the revision of ‘qur old Penal Code of 1887 was simplifica-
tion and elimination of provisions considered unnecessary, in proof of which,
while the old Penal Code contained 611 articles, the Revised Penal Code has
but 367 articles. There is every reason to believe that the Code Committee in

" its endeavor at simplification did not deem it necessary to provide a special penal-

ty for those who promote, maintain, or head a rebellion as dees article 244, and it
made a merger or combination of articles 244 and 245, so as to impose the same pe.-
nalty on (1) the promoters and leaders of the rebellion and (2) on those who are
either holding any public office or employment (iastitutuida en autoridad civil 6
eclesiastica) or if not so holding any public office, that their forces have engaged
the forces of the Government in combat, or have caused damage to Government
or private property, or committed serious violence, etc. (“sosteniendo combate
contra lo fuerza leal, causando estragos en las propiedades, ejerciendo violencia
grave, exigiendo, contribuciones, o distrayendo caudales piblicos de su inver-

sién legitima”). (Spanish text of article 135 of our Revised Penal Code). I.
cannct believe that the Code Committee in making the merger abandoned the.

idea of punishing the promotion, maintenance, and leadership of a rebellion in
itself, and that to penalize the same, it must be connected and coupled with
the commission of any or all of the acts above mentioned, which under the
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Penal Code of 1870, refers only to those holding a subordinate command in
the rebellion. I am convinced that the whole aim and intention of the Code
Committee was merely to equalize the penalty for both sets of rebels -— those
leaders, promoters, and maintainers of the rebellion on the one hand, and those
holding a subordinate command under the qualification stated in paragraph 1
of article 185, but that the former, because of their more serious and heavier
criminal responsibility, their promotion, maintenance, and leadership of the re-
bellion were sufficiently deserving of the penalty of prisién mayor and a fine

- not to exceed P20,000; but for those rebels with lesser responsibility, to deserve

the same penalty, they must either be holding any public office or employment,
or if not, that their forces have engaged Government troops in combat, or have
caused damage to property, etc. Stated differently, the clause “sosteniendo
combate contra la fuerza leal, cansando, estragos en las propiedades, ejercien-
do violencia grave,” etc., refers to and qualifies not the leaders, promoters, and
maintainers of the rebellion, but only those rebels of lesser responsibility. In
other words, for the leaders, promoters, and maintainers of the rebellion, the
rebellion is consummated and subject to punishment under article 134. It may
be that the Code Committee that drafted article 135 in its endeavor to achieve
a phraseology as simple and cencise as possible, did not convey its purpose and
intent any too plainly and clearly, but I venture to assert that that was what
it meant. In case of doubt as to the real meaning of article 135, recourse
should be had to its source, namcly, articles 244 and 245 in relation with No.
2 paragraph 1 of article 184 of the Spanish Penal Code of 1870, for which rea-
son I deemed it necessary to reproduce as I did said articles.

For the foregoing reasons, I cannot agree with the majority that the com-
mission of the acts mentioned in Article 134 alone, even by the leaders and pro-
moters of the rebellion, carry no penal sanction. Besides the considerations
or conclusions already adduced against said holding and theory of the major-
ity, there are other reasons. For instance, the second paragraph of article 136
provides that:

“Any person merely participating or executing the commands of
others in a rebellion shall suffer the penalty of prisién mayor in its
minimum period.”

Under this provision, one merely participating in a rebellion, that is, rising
publicly and taking arms against the government under aiticie 134, is penalized
with prisién mayor in its minimum period. But under the theory of the major-
ity, the leaders of the rebellion who perform the same acts defined in the same
article 134 may not be punished, unless they or their forces engage Govern-
ment troops or cause damage to property, commit sericus violence, etec. That
would seem to be unjust and illogical.

Again, articles 186 and 138 of the Revised Penal Code penallze conspiracy

-and proposal to commit rebellion and inciting to rebellion. I reproduce said

two articles:

“ART. 186. Conspiracy and proposal to commit rebellion vr insur-
rection.—The conspiracy and proposal to commit rebellion or insur-
rection shall be punished, respectively, by prisién correccional in
its maximum period and a fine which shall not excced P5,000, and
by prisién correccional in its medium period and a fine not exceeding
$2,000.”

“ART, 138. Inciting to rebellion or z":zsu,vrrcction.———The penalty of



388 ATENEQO LAW JOURNAL [Vol. 6

prisién mayor in its minimum period shall be imposed upon any
person who, without taking arms or being in open hostility against
the Government, shall incite others to the execution of any of the
.acts specified in article 134 of this Code, by means of speeches,
proclamations, writings, emblems, banners or other representations
tending to the same end.”

Under article 136, if two or more persons merely conspire and come to an
agreement to commit rebellion or insurrection, which is defined in article 134,
without actually committing it or performing the acts mentioned in said article
- 134, they are already guilty and are punished with prisién correccional in its
maximum period and a fine not exceeding P5,000; and if the same two or more
bersons just propose to some other peison or persons the commission of rebel-
liop under article 134, they are punished with prisién correcionel in its medium
period, and a fine of not exceeding P2,000. In fact, persons merely agreeing
and’ deciding among themselves to rise publicly and take arms against the
Government for the purposes mentioned in article 134, without actually rising
pubhcly and taking arms against the Government, or if they merely propose
the commission of said acts to other persons without actually performing those
overt acts under article 184, they are already subject to punishment. But under
the theory of the majority, if those same persons, not content with merely
conspiring and agreeing to commit the acts of rebellien or proposing its com-
mission to others, actually go out and actually carry out their conspiracy and
agreement, and rise publicly and take arms against the Government, under
article 184 there is no penalty. That seems to me rather unreasonable and
hard to understand.

Then, under.-article 138 of the Revised Penal Code, persons who, without
taking arms or being in open hostility against the Government under article 134,
merely incite others to the execution of any of the acts specified in said article,
by means of speeches, proclamations, writings, ete., they are punished with
prisién mayor in its minimum period. But according to the interpretation by
the majority of articles 134 and 185, if those same persons, not content with
merely making speeches, issuing proclamations, etc., intended to incite others
to commit the acts specified in article 184, actually commit those acts them-
selves, they incur no penalty. I cofifess I fail to follow the reasoning of the
majority on the point.

“Rebellion or insurrection—How committed.—The crime of rebel-
lion or insurrection is committed by rising publicly and taking arms
against the Government”...

(Article 134)

It is true that article 134 of our Revised Penal Code itself does not impose
any penal sanctions; the reason is that it is a mere definition, just as article
243 of the Spanish Penal Code of 1870 from which it was taken, merely defines
and does not penalize the acts therein enumerated. The fact that the article
defining a crime or describing how it is committed does not itself impose the

penalty does not necessarily mean that the act or acts so defined do not consti- .
tute a crime; otherwise, all the definition and all the detailed description of

the commission of said-crime would become empty, meaningless and useless.
The penalty for rebellion is found in the following article of 135, just as it
is found in articles 244, 215 and 246 of the Penal Code of 1870.
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I believe that when a group of dissidents or Hukbalehaps armed and deter-
mined to overthrow the Government raid, say, an isolated town, scare away
the two or three policemen on guard at the presidencia, take possession of
the building even for a few hours, raise the rebel flag, call and herd the resi-
dents before the presidencie, and make speeches proclaiming the regime of the
dissidents and advising the gathering to transfer their allegiance and loyalty
from the constituted Government to the rebels, and stop paying taxes to said
government and instead contribute to the fund of the Huks, without firing a
single shot or committing any of the acts enumerated in article 135, the crime
of rebellion is complete and consummated and is subject to penalty. In my
modest research for authorities on this subject of rebellion, I came across the
case of People of the Philippines ws. Benito Cube of the Court of Appeals,
G.R. No. 1069-R, decided by that court on November 24, 1948. There it was
held that:

“x % % The mere fact that appellant knowingly identified himself
with an organization that was openly fighting to cverthrow the Gov-
ernment was enough to make him guilty of the crime of rebellion.
Under our laws it is not necessary that one has engaged the Govern-
ment in a clash of arms to commit the crime of rebellion. It is not
even necessary that there be a clash of arms between the rebels and
the Government. (U.S. vs. Sadian, 3 Phil, 8238.)”

Incidentally, it may be stated that said decision penned by Mr. Justice Jose
Gutierrez David was concurred in and signed by Mr. Justice J. B. L. Reyes,
the writer of the present majority decision.

The same Court of Appeals, in the case of People vs. Geronimo Perez, G.R.
No. 9196-R, involving rebellion cited with favor its previous decision in the
case of People vs. Cube, supra, and apparently affirmed and ratified the doc-
trine laid therein.

Now, as to the nature and application of penalty of rebellion under our
Revised Penal Code, I have already endeavored to show that our Art. 135 is
based upon and taken from articles 244, 245 and 246 of this Penal Code of
1870, though drastically reducing and mitigating the severity of the penalties
found in the Spanish Penal Code, and that the Code Committee in its effort at
simplification, made a merger of Arts. 244, 245, and 245. The Code Committee,
I feel certain, adopted in principle the scientific and equitable classification of
the different persons taking part in the rebellion, scaling punishments accord-
ing to their position in the rebellion or extent and seriousness of their respon-
sibility. The Code Committee may not have made itself entirely clear, and in
case of doubt we should interpret Art. 135 in relation to and considering the
philosophy of the Spanish Penal Code provisions on the subject of penalties on
rebellion in order to avoid the unreasonable, unequitable, even absurd results
1 have already pointed out. To achleve this, we may have recourse to the
rules of statutory construction.

If a literal interpretation of any part of a statute would operate unjustly
or lead to absurd results, or be contrary to the evident meaning of the Act
taken as a whole, it shonld be rejected (In Re: Allen, 2 Phil, 630, 643); courts
permit the elimination of a word and its substitution for others when it is
necessary to carry out the legislative intent, where the word is found in the
statute due to the inadvertence of the legislature or reviser, or where it is
necessary to give the act meaning, offect, or intelligibility, or where it is ap-




390 ATENEO LAW JOURNAL [Vol. 6

O

parent from the context of the act that the word is surplusage, or where the
maintenance of the word would lead to an absurdity or irrationality, or where
the use of the word was a mere inaccuracy, or clearly apparent mishap, or
where it is necessary to avoid inconsistencies and to make the provisions of

the act harmonize (Sutherland, Statutory Construction, Third Edition, Vol. II, '
pp. 4568—464); in the construction of laws, whether constitutional or statutory,-

the court is not bound to a literal interpretation, where it would lead to an
absurdity or a plain violation of the spirit and purpose of the enactment (Mcf
Carty v. Goodsman, 167 N. W, 503 cited in L. R. A. Digest, Vol. 7, p. 8892).

I agree with the majority that any or all the acts described in article 135
\x.\when committed as a means to or in furtherance of the rebellion become ab-
sorbed in said rebellion. The question now is to determine the meaning and
stope of said acts. The first act is “sosteniendo combate contra la fuerza leal”,
which was erroneously translated into English in article 135 to “engaging in
war, against the forces of the Government”. In the case of Hernandez, supra,
we all accepted and followed that English translation, but later found that it
was .the Spanish text of the Revised Penal Code that was approved by the
Legislature. Naturally, we are bound by the Spanish text.

Incidentally, if I be permitted a little digression, the majority resolution in
that case of Hernandez laid much emphasis on the phrase “engaging in war”,
and would have included and absorbed in the rebellion the killings of and other
outrages to civilians. I quote:

“One of the means by which rebellion may be committed, in the
words of said article 1356, is by “engaging in war against the forces
of the government” and ‘committing serious violence’ in the prose-
cution of said ‘war’.- These expressions imply everything that war
connotes, namely: resort to arms, requisition of property and ser-
vices, collection of taxes and contributions, restraint of liberty, dam-
age to nroperty, physical injuries and loss of life, and the hunger,
illness and unhappiness that war carries in its wake—except that,
very often, it is worse than 'war in the international sense, for it
involves internst struggle, a fight between brothers, with a bitter-
ness and passion or ruthlessngss seildom fcund in a contest between
strangers. Being within the purview of ‘engaging in war’ and ‘com-
mitting serious violence’, said resort to arms, with the resulting im-
pairment or destruction of life and property, constitutes not two
or more offenses, but only one crime—that of rebellion plain and
simple,”

Now that we find that what article 135 provides is not engaging in war, but
merely engaging in combat, and knowing the vast difference between war and
mere combat, there is the possibility that some of the considerations and con-
clusions made in that majority resolution in the Hernandez case may be af-
fected or enervated. In other words our law on rebellion contemplates only
armed clashes, skirmishes, ambuscades, and raids, not the whole scale conflict
of civil war like that between the Union and Confederate forces in the Amer-
ican Civil War, where the rebels were given the status of belligerency under
the laws of war, and consequently, were accorded much leeway and exemption
in the destruction of life and property and the violation of personal liberty
and security committed during the war.

I agree with the majority opinion in the present case that if the dissidents
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attack or are attacked by the Government forces, and deaths are caused by
the rebels, said deaths are absorbed in the rebellion as being included in com-
bat, provided that the killings are of Government troops or of civilians attached
to said troops, like informers, guides, etc. But when innocent civilians far
from the scene of combat are murdered either because they failed or refused
to symphatize or cooperate with the dissidents, or because they are wealthy
landowners, or because they failed to pay the amount of the ransom for those
kidnapped by the dissidents, said killings cannot and may not be included and
absorbed in the rebellion.

The majority says that the terms “violencia grave” (grave violence) enume-
rated in article 135 is broad and may include the killing of civilians. Again, I
disagree. There is a vast difference between violence, even serions violence,
and murder or killing. In committing the crime of robbery, the robber may use
violence, even serions violence, on his victim; but if the violenee results in
death, the robber is held guilty not only of robbery but also of homicide, or
even murder, unless the two crimes can be considered as a complex crime of
robbery with homicide. In other words, the violence, even serious violence,
supposed to be included in robbery does not extend to and include killing., The
same thing may be said of the crime of coercion where force and vioclence is
contemplated. If the violence used does not result in death, the offender an-
swers only for the crime of coercion, but if the vietim dies as a result of the
viclence to which he was subjected, then said violence contemplated by the law
does not extend. to or cover the death, and the offender answers for both homi-
cide and coercion. The idea I wish to convey is that the serious violence men-
tioned in article 135 can by no means be interpreted to include killings.

In the revised or consolidated (refundido) Penal Code of Spain of 1944, 1
have found the phrase “violencia grave” used in article 144, in connection with
article 142, both under the title Delitos Contra el Jefe del Estado. I quote:

ART. 142. Al que matare al Jefe del Estado se impoadra la pena
de reclusién mayor a muerte.

“Con igual pena se castigara el delito frustrado y la tentativa del
mismo delito.”

“ART. 144. Se castigard con la pena de reclusién mayor a muerte:

“1.2 Al que privare al Jefe del Estado de su libertad personal.

“2.9 Al que con violencia o intimidacién graves le obligaré a eje-
cutar un acto contra su voluntad.

“3.2 Al que le causare lesiones graves no estando comprendidas
en el parrafo segundo del art. 142.”

From the above articles we can gather that the Spanish legislators made the
necessary and important distinction between the mere use of serjous violence
(violencia grave) on the Chief of State and causing his death, by treating of the
two acts separately in articles 142 and 144,

In fine, serious violence is one thing and killing or murder is another, en-
tirely different from each other, one certainly more serious and a graver of-
fense than the other. If serious violence results in death, then said violence
changes in aspect and becomes homicide or murder. 1 therefore conclude that
the serious violence mentioned in article 135, which I agree with the majority
that it refers to civilians and not to members of the armed forces of the Gov-
ernment, cannot include killings of said civilians. Otherwise, were we to hold
that the serious violence (violence grave) extends to and includes killings and
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murders, then we would be converting, though unwittingly, every rebellion into
an open season for hunting as it were, innocent civilians who have the mis-
fortune of living within raiding distance from the dissident hideouts,

The majority explains and gives reasons for the great difference between
murder on the one hand, penalized with reclusion temporal to death, and rebel-

lion on the other, punished with mere prisién mayor, due to the political pur-
pose that impels every rebellious act and quotes Groizard, Vol III, p. 239, who.
discusses the great difference between the crime of, say, murder or robbery,
and the offense of rebellion; that no one would care to befriend one convicted

as an assassin or robber, but on the other hand would gladly, even fondly, shake

« the hand of one convicted of rebellion, and that when the rebellion succeeds, the
Yebel not only secures impunity to his rebellious act, but also attains power,
even the government itself and the glory. I agree. It is no less true, how-
ever, that Groizard must be referring to a rebel with clean hands and a clean
consé‘ience, for it is gravely to be doubted, whether one would shake the hand
of airebel dripping and stained with the blood of innocent civilians, a hand
respor}sible for the devastation and desolation caused to those very persons and
communities which the rebellion pretended to help and liberate from oppres-
sion, ‘A_That is why Groizard in his next paragraph, in advocating for the re-
duction of the very severe penalty attached to rebellion under the Spanish Penal
Code distinguishes between simple rebellion and one in which common crimes
like murder, robbery, etc., are committed: I quote:

“Con esto queremos dar i entender que las penas fulminadas en
el texto que comentamos nos parecen ante la razén y la ciencia in-
justificadas por su dureza. La pena de muerte, tan combatida hoy
en todos térrenos, sélo puede defenderse, como tipo méximo de repre-
sién, para aquellos delitos que revisten en todas sus circumstanecias
el grado mayor juridico concebible de criminalidad. Ahora bien;
pueden ser los meros delitos politicos, aun los delitos de rebelién por
graves que sean, no estando unidos con otnos delitos comunes, como )
robos, incendios, asesinatos, etc., ete.; pueden ser, decimos, calificados,
en abstractos principios de justicia, como el limite maximo de la
depravacién humana,” (Italicg supplied).

Then the majority makes a reference to our history of long, uninterrupted re-
bellion against Spain. A rebellion whose purpose is to overthrow a corrupt
and tyrannical government, redeem the people from oppression, exploitation and
injustice, and free them from a foreign yoke is a movement deserving of sym-
pathy and admiration; but a rebellion aimed at overthrowing not a foreign and
monarchical government but its very own, to substitute it not with a democratie
and republican form of government for it is already a republic, but to institute
in its place a new regime under an entirely new and foreign ideology, godless
and absolute, to be subject to the orders and control of u foreign power, such
a rebellion assumes an entirely different aspect, and I am afraid that for it
there cannot be the sympathy, the admiration and glory that Groizard and we
have in mind. ‘ :

The majority further says that as pointed out in the Hernandez resolution, to

admit the complexing of the crime of rebellion with other crimes, would result
in making the punishment for rebellicn heavier than that of treason. That
claim is not entirely correct.. The penalty for simple rebellion is still prisién
mayor, Now, if the rebels besides committing the crime of rebellion, commit
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other crimes more serious from the standpoint of the penalty, like murder or
kidnapping, the penalty for the complex crime necessarily must be more serious
than that of prisién mayor, but it does not mean that the penalty for rebellion
has been raised to say reclusién perpetua to death because the penalty for
the complex crime of rebellion with murder is not the penalty for rebel-
lion but the penalty for the more serious crime of murder, in its max-
imum degree. Let us take the crime.of estafa involving an amount not
exceeding P200.00, to which the law attaches the relatively light penal-
ty of arresto mayor in its medium and maximum periods. If one is con-
victed of simple estafa, he can be sentenced to only a few months. But if in
committing said estafa he also commits the crime of falsification of a public
document, then the resulting crime is a complex one and he may be sentenced
to from four to six years imprisonment, a penalty which does not belong to
estafa but to the more serious offense of falsification, and in its maximum de-
gree. I want to make it clear that we who have dissented in the Hernandez
case have neither the desire nor intention to increase the penalty of vebellion.
It may stand as it is,—purision mayor; but if other crimes like murder, robbery
and kidnapping are committed as a means to commit rebellion, that is entirely
a different matter.

In addition to the considerations I made in my dissenting opinion in the
Hernandez case about the complex crime of rebellion with murder, kidnapping,
etc.,, 1 wish to emphasize the fact that according to the several informations
filed in differ#nt Courts of First Instance, particularly the different counts con-
tained therein and the arguments adduced by counsel for the government, the mur-
ders, kidnappings, arsons, etc., committed by the rebels were so committed not just
in outbursts of irresponsibility or for fun or for private motives that that they had
an intimate relation with the rebellion itself; that kidnappings and robberies were
committed to raise funds to finance the rebeliion, not only to secure food and
clothing for the rebels, but also firearms and ammunitions; that murders were
committed in order to institute a reign of terror and panic so that the residents
of the outlying barrios finding themselves beyond the protection of the army,
would have no choice but to join the rebel movement or cooperate and sym-
pathize with them were it only for purposes of survival; that houses of inno-
cent civilians are razed to the ground either as an act of reprisal or punish-
ment for disobedience to orders of the rebels and to serve as an example to
others; that wealthy landowners and members of their families were liquidated
in line with the idea and doctrine that the landed properties will eventually
be distributed among the rebels or become public property under the new regime.
Under this aspect of the case, there emerges the picture of the intimate and
direct relation between these acts of atrocity and rebellion. From the stand-
point of the rebels these acts are means necessary in their effor_t to overshrow
the government and achieve the goal of the rebellion. From this standpoint,
I reiterate the contention that the complex crime of rebellion with murder,
kidnapping, robbery, etc. can and does exist.

I also agree with the majority that the taking of public funds and equip-
ment from the Provincial Treasury of Laguna under count No. 2 of the in-
formation against appellant, may be absorbed in the rebellion for the reason
that it comes within the phrase “distrayendo caudales pubiicos de su inversion
legitima” (diverting of public funds from the legal purpose for which they
have been appropriated).

For the foregoing reasons and considerations, I hold that defendant-appellant
herein should be held to answer for the killings under count No. 1, of the mem-
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bers of the party of Mrs. Quezon, including herself, a beloved and revered citi-

zen, who had no connection whatsoever with the Government, much less of its

armed forces; for the treacherous killing and cutting of the neck of Nemesio

Palo under count No.. 8, for the reason that he was not a member of the

Government forces, but a mere policeman, a local peace officer of the town of :
Ligmanan, Camarines Sur; and for the killing of Policarpio Tipay, barrio”
lieutenant, under count No. 5, hecause he was a mere civilian official of the

lowest category, expected only to help the residents of his barrio voice their

needs and interests before the town officials, and receiving no compensation,
for this civic service. The above mentioned killings under counts 1, 8, and

5 should be complexed with rebellion and the corresponding penalty imposed.

“In so far as the majority fails to do this, I am constrained to dissent as I do.

And failing to secure a conviction for rebellion complexed with the killing of

Pdijcal'pio Tipay under count 5, I concur with the majority in finding defendant

under said count 5 guilty of murder as a separate crime.

PaDILLA, J., concurring and dissenting:

I concur in the opinion of Mr. Justice Montemayor except as to the inclu-
sion of count No. 1 of the information over which the trial court (the Court
of First Instance of Camarines Sur) had no jurisdiction because it was com-
mitted in Nueva Ecija, outside the territorial jurisdiction of the trial court, un-
less it is intended as an expression of an opinion or a statement of a postulate
that the crime of rebellion may be complexed with murder. I wish to add that
the codifiers of the penal laws of Spain, as embodied in the Penal Codes of
1870 and 1887, could not or did not foresee the development and progress of the
Communist movement, as mapped out in the Communist Mzanifesto of December
1847, which aimed at Rirorld» revolution and domination and turned more violent
since 1917 after the overthrow of the Kerenski Government in Russia that suc-
ceeded the Czarist regime. The first edition of Das Kapital by Karl Marx was
published in 1867. It is the first volume containing Book I which concerns
with The Process of Capitalist Production; and although he had the essential
facts or materials of Volume II which was to be Book II aimed at expounding
on The Process of Capitalist Circulation, and Book III intended to analyze The
process of Capitalist Production as a Whole, and of Volume III to contain
Book IV which was to relate a Histgi"y of Theories of Surplus-Value, his death
on 14 March 1883 prevented him from completing the work. Frederick Engels,
his collaborator, took over and published in May 1885 Volume II, The Process
of Capitalist Circulation, and in October 1894 Volume III, The Capitalist Pro-
cess of Production as a Whole. On 6 August 1895 Engels died and Book IV
originally planned as Volume III was not completed. These volumes and books
were published by Engels after 1870, the year when the Spanish Penal Code
was enacted or promulgated, The turn from exposition of the defects, faunlis
and evils of capitalism and persuasion to forsake it into violent and ruthless
means to achieve its discard were not anticipated. The provisions of article 90
of the Penzal Code of 1870 and of article 89 of the Penal Code of 1887 were due
to the vision and foresight of the Spanish codifiers of their penal laws. Where
an indispensable crime is ccmmitted to perpetuate another the result is one erime.
Where a crime is committed as a means necessary to consummate another the
result is a complex one and the penalty provided for the most serious has to
be imposed. Rebellion as perpetrated and pursued relentlessly by the Commu-
nists is a continuing crime, the ultimate aim of which is to c¢verthrow the exist-
ing governments and to set up their own. To attain that end it is not enough
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for them to achieve partial or local success. They always look forward to and
avail themselves of every means and seize the ultimate objective. For that
reason a erime committed such as murder, robbery, kidnapping, arson and the
like, though not indispensable for or to the commission of that of rebellion is
nonetheless a means necessary to the attainment of their ultimate finality or end.
To create chaos and confusion, to weaken the morale of the populace, to sow
terror and infuse into the mind of the people panic and fear so that they would
submit meekly to the Communist importunities, demands, imposition, rule, doc-
trine, political philosophy and policy, are but a means to an end. \('ie“{ed in‘
that light I fail to see any juridical objection or obstacle to the application of
the provisions of article 48 of the Revised Penal Code, as amended by Act No.
4000.

As stated in the majority opinion, and without foresaking my view on the
point of complexity of rebellion with murder, I agree to the penalties imposed
upon the defendant for two crimes upon his plea of guilty, for the reason tl'mat
without my concurrence there would be no sufficient number of votes to im-
pose the penalty for the more serious crime.

Judgment modified.



