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opmton with· the other branches . of government, producing somewhat 
embarrassing consequences.37 · 

It is well to recall that the international legal system has been described as 
primitive, being as it is, in a state of development. Although the concept of 
universal laws has begun to gain acceptance in respect of jus cogens rules, this· 
view is not without its skeptics,38 At least, in this jurisdiction, the role of the 
Supreme Court as the final arbiter of what constitutes municipal ank 
international law remains unchallenged, albeit unchecked. 

finally, caution is raised as to the content of the observations presented in 
this note,. They are submitted only with great reluctance, not in any wise 
purporting., to be definitive views on the issues discussed. 

\ 
I. 

37· Indeed, amicus brief~.and pleadings of competent government authorities should ordinarily 
eliminate any disagreement. The Court had occasion to explain its role in matters of 
foreign relations in DFA v. NLRC, 262 SCRA 39 (1996), dting WHO v. Aquino, 48 
SCRA 242 (1972) viz.: 

It is a recognized principle of international law and under our system of 
separation of powers th;n diplomatic itnmunity is essentially a political question 
and courts should refuse to look beyond a determination by the executive branch 
of the government, and where the plea IDf diplomatic immunity is recognized and 
affirn1ed by the executive branch of the government ... it is then the duty of the 
courts to accept 'the claim of immunity upon appropriate suggestion by the 
principal law· officer of the government, ... or other officer acting under. this 
direction. Hence, in adherence to the settled principle that courts may not so 
exercise their jurisdiction . . as to embarrass the executive ann of the 
government in conducting foreign relations, it is accepted doctrine that 'in such 
cases the judicial department of government follows the action of the political 
branch and will not embarms the latter by assuming an antagonistic jurisdiction. 

Unfortunately, that proscription described as a !JOiitical question was ignored by the 
Cou1t in Liang v. People of the Philippines, 323 SCRA 692 (2000). The Court ruled that an 
officer .of the Asian Development Bank could be made subject to criminal jurisdiction of 
Philippine courts over the unequivocal declaration of the government that he eqjoyed 
diplorimtir. immunity. For an extensive discussion of the c~se, see Joyce Cotrine 0. Laeson, · 
Jeffrey Liang v. People of the Philippines: Rethinking the Immunities of International Organizations 
(2001) (unpublished J.D. thesis, Ateneo de Manila University School of Law) (on file with 
the Ateneo Law School library). 

38. See, e.g., Florentino F. Feliciano, The Principle of Non-Refoulment: A Note on International 
Legal Protection· of Refugees and Displaced Persons, 57 PHIL. LJ. 98 (1982) (questioning the 
authoritativeness of alleged rules of jus rogens). · 

The Philippine Law on Conditions of Patentability 
and Patentable Subject Matter 
·Ignacio S. Sapalo * 

I. . HISTORICAL BACKGROUND OF THE PHILIPPINE PATENT SYSTEM ••..•.. 644 
A. Republic Act No. 165 
B. 71te Paris Convention 
C. The Budapest Treaty 
D. The TRIPSAgreement 
E. The Intellectual Property Code 

II. INTRODUCTION TO THE PATENTS SYSTEM : . ...........•........• 647 
A. What is a Patent? 
B. The Function of the Patent System 

1. The Protective Function 
2. Source ofTechnical Information 
3. Enhancing the Transfer ofTechnology 

C. An Overview if the IP Code as regards Patents 
III. CONDITIONS Ol' PATENTABILITY .................•........... 650 

A. Novelty . . . 
I. Anticipation by Prior Knowledge of Prior Use 

i. As Applied to a Combination 
ii. As Applied to a Process 

2. Disclosure in Writing · 
3. Disclosure by Use 
4· Exception: Experimental Use 

B. InventitJe Steps 

.,. 

B.S. '63; LL.B. '67, Ateneo de Manila Univmity. Professor of Intellectual Property, 
Ateneo Law School. The author was Director, Bureau of Patenlli_, Trademarks, and 
Technology. Transfers (1987-96), . duting which he led the group that crafted the 1997 
Intellectual Property Code of the Philippines. He is a iecturer in World Intellectual Property 
Organization {WIPO) seminars, and has acted as consultant on Intellectual Property matters of 
the Department of Trade and Industry of the Philippines (1996), the ASEAN Secretariat (1998), 
and was W!PO consultant for the Kingdom. of Cambodia (1999) .. He is the founder· and 
President of the Intellectual Property Foundation, and a member of the Assiicadon de 
Internatiimale Pour Ia Protection de Ia Propriete Industrielle, the Asian Patent Attorneys Association, 
and the Intellectual Property Association of _the Philippines. He is presently the managing 
partner of the fii!n Sapalo & Velez. 

Cite as 46 Ateneo L.J. 643 (~oox). 




























