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*
A PRELIMINARY EXAMINATION OF THE NEW PROCEDURE
OF PRELIMINARY JNVESTIGATION

Ruperto Kapunan, Jr.*

Criminal procedure 1s defined as the method pointed out by
law for the apprehensien, trial, or prosecution, and the fixing of
the punishment of those persons who have broken, or violated, or are
supposed to have broken or violated, the laws prescribed for the
regulation of the conduct of the people of the community, and who
have thereby laid themselves liable to fine, or imprisonment or
both.* This process of bringing the accused to face the penalty
for his felonious act necessarily involves the State’s intrusion into
the personal liberty of the accused. Furthermore, it pits, at least
in theory, the whole might of the State’s prosecuting machinery
against the limited defense resources of the puny individual. For
these reasons, the Constitution of the Philippines mamfestly restricts
and delimits the scope and area of the State s avenging fury.

A casual look at the ‘Bili of Rights - of the Constitution im-
mediately discerns a predominant concern for the treatment of a
person accused of a criminal offense. Article ITI, section 1, para-
graph 15 provides that “no person shall be held to answer for a
eriminal offense without due process of law,” although the right
of the accused to due process is adequately protected by the general
due process clause in the first paragraph of the same section. ‘The
next six paragraphs grant to the accused other specific rights
which have the cumulative effect of placing him on 4 fair footing
from which to defend himself against the formidable resources of
the prosecuting State.

Among those specific l'lg‘htS granted to him is the right to a
speedy trial. Undoubtedly, this is a very important right. It “was
adopted upon general considerations growing out of the experience
of past time, a.nd was intended to prevent the Government from
oppressing the citizen by holding criminal prosecutions suspended

* A.B.,, LL.B. Judge, Court of First Instance of Manila.
1 RoUVIER'S T.Aw DICTIONARY 730.
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over him for an indefinite time . .. and to prevent del-ays., _in thg
customary administration of justice, by imposing upon judicial tri-
bunals an obligation to proceed with reasonable dispatch In the triai
of criminal accusations.”2 It is true that a swift trial is not
necessarily just and fair. But it is equally true that a long and
tedious one is necessarily preju@icial to both the governmsnt and
the accused, be he innocent or guilty. .

To secure and implement the constitutional guarantee and to

shorten and simplify the proceedings in the courts of justice, espe-
cially in the apprehension and prosecution of the person accused of a

crime, the Supreme Court, pursuant to Article VIII, section 13 of -

the Constitution, approved the Rules of Court. These rules were
designed to give, and they generally do give, justice to all involved
in the criminal action — the injured party, the person accused, and

the State.

However, just as important as the accuged’_s_right to speedy
. process while facing trial is the right of the individual to be pro-
tected from undue prosecutions and charges, to be Qrotected frpm
unwarranted trials in the first place. A criminal trial necessarily
means expense, anxiety, and inconvenience for the person.c}‘larg:ed
with an offense. It is converted into an instrument of injustice
when it is imposed upon an innocent man whos_e guilt is nqt even
shown to be probable. The Rules of Court, mindful _of this fact,
therefore also sought to protect the rights of the individual from
harassment and false accusations. The Supreme Court prom}llgat
ed several] rules to be followed in the conduct of preliminary inves-
tigations, whether made by an inferior court or by a Court of

First Instance. -

A preliminary investigation is intended to see if there exist
some reasonable grounds for believing that a crime has been com-
mitted and that the person accused is probably the one vyho com-
 mitted it. - It is not intended to determine the -actual guilt or in-
nocence of the accused but only the appearance or semblance there-
of to justify the putting into action of the machinery of State pre-
secution or the laying idle of the same. In the words of the Supreme
Court: : A '

' " The object and purpose of a preliminafy investigation, or a prev-
ious inquiry. of some kind before an accused is placed on trial, is
to secure the innocent against hasty, malicious, and oppressive prose-
cutions, and -to protect him from an open and public accusation of a

 crime, from the trouble, expense, and anxiety of a public trial, and
also to_pfotect the state from useless, and expensive trials.s

"2 Ex parte Turman, 26 Tex. 708, 710, 84 Am. D. 593. (1863).
3U.S. v. Grant, 18 Phil. 122° (1910). o
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The proceedings are summary in nature and should therefore not
in any case drag on for an.unreasonable length of time because a
preliminary investigation is not a trial nor a part thereof, s

However, in the conduct of preliminary investigations under
the Rules of Court, the defendant is given the right to cross-examine
the witnesses presented ky the prosecution. This right to cross-
examine has however been time and again abused by the defend-
ants, probably with a view to prolonging the investigation and in
that way harass the complainant and his witnesses. Ultimately, as
kad happened in many cases, the complainant and/or his witnesses
refuse to appear at the investigation, or later on at the trial, result-
ing in the necessity of dropping the case.

Recently, Republic Act No. 5180 was passed by the Congress
of the Philippines with the intent to remedy this situation. The
explanatory note of the bill submitted to the Senate by Senator
Lorenzo Tafiada called the attention of the legislature to the un-
favorable features of the current practice in the conduct of preli-
minary investigations. It said:

Inspite of the summary nature of preliminary investigations, such
investigations are presently conducted like regular trials where the
complainant and his witnesses are made to testify on direct examina-
tion and then are cross-examined by the accused or his counsel. If
the accused elects tc present his defense, he and his witnesses undergo
the same rigors of direct and cross-examination. Technical objec-
tions which are normally interposed in a trial are also raised in such
investigations thus contributing to its great delay.

Under the provisions of Section 14, Rule 112, of the New Rules
of Court of the Philippines, the accused is accorded a “right to be
heard, to cross-examine the complainant and his witnesses, and to
adduce evidence in his favor.” The rule is silent as to the manner
in which the evidence of the complainant or the accused should be
received. So the accused, especially when represented by counsel,
often demands that the witnesses against him be presented by “Ques-
tions And Answers Method” after which they are subjected to cross-
examination by the defense counsel. Thus, we find preliminary in-
vestigations that.- drag not only for months but sometimes for years
because of the cumbersome nature of the same. By the time the case
is filed in court, some- witnesses for the government have lost interest
or cannot be lccated, undue expenses have been incurred both by the
government and the accused and in some instances, when the order
for arrest of the accused is issued, he is nowhere to be found.

«~U.S. v. Marfori, 35 Phil. 666 (1916) ; People v. Datu Galantu, 68 Phil.

485 (1939). :
s People v. Badilla, 48 Phil. 718 (1926).
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Section 1 of the said law gives a new method of conducting

preliminary investigations which -seek _abe
mentioned features of the old practice of préliminary investigations

under the New Rules of Court. It provides:

Notwithstanding any provision of law to the contrary and except

when an investigation has been conducted by a judge. of first instance,
city or municipal judge or other officer in accordance with law
and the Rules of Court of .the Philippines, no information for an
offense cognizable by the Court of First Instance shall be filed by
the provincial or city fiscal or any of his assistants or by a state
attorney or his assistants without first giving the accused a chance
to be heard in a preliminary investigation conducted by him by issaing
a corresponding subpoena. If the accused appears, the investigation
shall be conducted in his presence and he shall have the right to be
heard, to cross-examine the complainant and his witnesses and to
adduce evidence in his favor. If he cannot be subpoenaed, or if sub-
poenacd, he does not appear before the fiscal or state attorney or his
assistants, the investigation shall proceed without him. The investigat-
ing fiscal or state attorney or his assistants shall require the com-
plainant and his witnesses to submit their testimonies in affidavit form
duly sworn to before said investigating fiscal or state attorney which
shall constitute their testimony on direct examination in such an in-
vestigation, subject to the right of the accused or his counsel to cross-
examine said complainant and his witnesses. Similarly, if the ac-
cused decides to adduce evidence in his favor, the accused, if he de-
sires to testify on his behalf, and his witnesses shall be required to
submit their testimonies in affidavit form duly sworn to which shall
constitute their - testimony .on direct examination subject to the
cross-examination by the complainant or his counsel.

The investigating fiscal or state attorney or his assistant shall
help both the complainant and the accused and their witnesses in the
preparation and execution of their affidavits if so requested to de so.

The fiscal or state attorney .or his assistants shall certify
under oath in the information to be filed by him that the de-
fendant was given a chance to appear in person or by counsel at said
examination and investigation; provided ' that no assistant fiscal- or
statée attorney may file an information except with the prior authority
of the city or provincial fiscal or state attorney and only in a case
which he himself conducted the preliminary investigation..

s to eliminate the above-
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complainant on the basis of the facts alleged in his affi i !

same procedure is prc_wided- in the case of t%e accused. fIlfd iﬁ?laggf
chooses to present his side of the case, he may offer his affidavit
an_d he may }ye cross-examined by the prosecution on the facts con-
tained th-e-rem.. The witnesses of either side are examined in the
ianrlr:g avlgjy: T}Es };}'ocedur(e! ish calculated to hasten the stage of prei

v Investigations an i i
oY ion ot ]frobable causse 'orten the period required for the de-

There ‘is no doubt that by this innovati i
the prelimirary investigation are shortenegta(’)cnie:}slte igrgﬁzggmgs’m?:
lengthy p-_resent-atm-n of the testimony on direct examination giicited/
by the tedious “q_uestions and answers” method, which is usually pun
tuated by technical objections, is substituted by the simple exy Ie)die(r:x-t
of p?esen’plng an affidavit or affidavits containing the facts cons-
tituting the _offense, duly sworn to before the investigating officer
%::ee g;(l)geig(llrais_e gr% sht<1)rten1ed by, at least theoritically, c;ne-half of
he o A ! Lo
e N Rul e;; v Cogr?ethod of prellmlnary mve-strgahon

) Practically, however, the innovation may ha i C

in the .lmg qf shor;’r;ening the proceedings. vi'tywasveear‘llfgry plﬂcl)gg‘;aegoogf
that preliminary investigations are lengthened because of the abuss
by the det:endants of their right to cross-examine the compblainant
and his witnesses. The same right is given to the accused in the
new law. Consequently, the same possibility of abuse exists in
favor of the defendant who is determined to harass his co‘mplai‘nant
;Jut -otf_ t}:;_a case. The greatest factor in the delay of preliminary
tﬁze;l‘g.a ions therefore remains urchecked by the new features of

A more serious criticismn of the new law s itsel "
Congress seems to have forgotten a danger nélvgﬁitrialtt:g‘fi)y I‘t}}:z
law. The new procedure may actually work unduly to the advanta, é
of the defe»r}da_n_t who intends to have his case dismissed by dubimg;q
means. Thl_s 1s__particularly prevalent in the City of Manila Arl
exarple vyhlch is familiar to all who are actively engaged in Ezrimi
nal .practlce _wi]l illustrate this danger and point out the short?
comings of the new law. A files a complaint in the City Fiscal’s
Off}ce against B. The fiscal sets the date of investigation ana
notices are sent to the parties. The defendant, howsaver, does not
appear. deliberately or because he did not receive the no.tice,’ or waives

It is apparent that the most salient feature of this section
is the. introduction of a new procedure. Instead.of the injured party
personally testifying at the preliminary ~investigation, his “sworn
statemient or affidavit on the facts upon which his complaint is
based, may. be presented. The defense may then cross-examine the

his right to preliminary investigation, and the fi i infor
m.a.tion' based- cn the affidavit submitted by ’ch-aS czl(l)nf\g?:ir?ariltmzzli‘
his witnesses. .However, when the case is called for trial t'hle
complama',nt fails to appear either because he has gone bacit to
the province, or has moved to another place without leaving =2
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forwarding address, Or maybe, the complainant has been threat-
ened or advised to take a vacation, expenses paid. Under such
circumstances, the prosecution finds itself unakble to present its
case. The information must necessarily be dismissed, never to be
filed again because the dismissal wiil be in fact an acquittal based
on the lack of evidence. ‘

On the other hand, under the procedure- prescribed by the
Rules of Court, if the complainant and his witnesses have personally
testified at the preliminary investigation and the defense had been

given all the opportunity to cross-:xamine them, their testimonies

at the preliminary investigation may be read into the record at the
trial and thus form part of the -evidence of the state. This is
expressly authorized by S:zction 1 (f) of Rule 115 of th: N.w Rules
of Court which provides in part as follows:

. .. Where the testimony of a witness for the prosecution has pre-
viousiy been taken down by question and answer in the presence of
the defendant or his attorney, the defense having an opportunity to
cross-examine the witness, the testimony or deposition of the latter may
be read, upon satisfactory proof to the court that he is dead, or
incapacitated to testify or cannot with due diligence be found in the
Philippines . . . :

The danger of lack of evidence is thus avoided and the trial is not
impaired. ’

Of course, it must be admitted that the defendant who is decided
to scare the complainant and his witnesses may go about . his task
even before the preliminary investigations are held.. But that
danger exists even under the new law. Our criticism of the latter
is not that the defendant can cow down or frighten his complain-
ant and the witnesses into not appearing at all, but that it enables
him to do so even after the stage of preliminary investigation is
over. Under the New Rules of Court, the fiscal can present his
evidence in spite of the subsequent unwillingness of the complainant
and his witnesses, so long as the preliminary investigation has besn
conducted in due course. Under the new law, the case .of the pro-
secution is made uncertain by the simple fact of the accused refrain-
ing from cross-examining the complainant and his witnesses.

The desire of -the Legislature to hasten the conduct of preli-
minary investigations is“very laudable. But it seems that the
amendment made to the present law is not .absolutely necessary.
The investigating fiscal is vested with quasi-judicial functions. In
the exercise of his discretion, he has -the power. to cut short the
" cross-examination of the complainant, more so if it is apparent that
the purpose is merely to prolong the cross-examination and harass

1967} PRELIMINARY INVESTIGATION 131

the complainant and his witnesses. Aft r
preliminary investigation . ig simply to dé&irﬂket?}?e I::lililigt(::sxfce()foi!: he
tprobable cause for belieying that a crime has been commvitted a,nczil
f};?ltltt}}?eperszn.chiigetll is Ii)r-oba,bly the one who committed it The
1 s not in the law but u indiv: y
mvegtigati_on. Politics, influencef)m(l')rtheevelr?dlf;g?xgéh‘i:ondrﬂacttmg the
the investigator to pe lax?and condescending to the ely)(trem}é czf,ru}s;?
solution therefore lies not in changing the method of pre]ir'ninar;

investigations but in improvine :
them. g ut in improving the quality of those who conduct



