SEC. 306 OF THE NATIONAL INTERNAL
REVENUE CODE:
A NOVEL CONCEPT OF PRESCRIPTION

AVELINO M. SEBASTIAN, JR.®

\
L. Prefator)) Statement:

i}

At commulon law, there were no fixed periods for the commencement
of suits,! and'as a general rule, where there was no statute of limitations
applicable to the case, there could be no defavlt arising from mere lapse
of time.* Nevertheless, pleas of limitation were allowed long before there
was any statute on the subject, based on the theory thiat after a long
lapse of time dufing which the claimant made no assertion of his rights,
in a personal demand,.a presumption was raised that the obligation had
been paild or discharged,® and i case of real state, that a conveyance
had been executed but was lost.* These judicial fictions, though largely
based on the consideration of expediency, were justified, in the reason-
ing of the court, by the evident justness of their effects. It would not,
therefore, be difficult to reach"the conclusion that the concept of pre-
scription was, at the start, basiéally Maclp‘iavellian.

The term “limitation of Action” has been defined to mean a bar
to the remedy or the plaintiff's cause of action occasioned by the lapse of
time since the cause of action arose® The term “limitation” in this
connection, has been defined as being the time at the end of which no
action at law or suit in equity can be maintained.” Thus, any law which
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creates a condition of the enforcement of a right to be performed within
a fixed time may De defined as a statute of limitation.®

IT. Nature of Prescription:

Prescription is a matter of defense. Inasmuch as statutes of limita-
tions are now generally regarded with favor by the courts” it is the
consensus of the authorities that the defense of the statute of limitation
stands upon the same plane as any other legal defense.’®* The Rules of
Court mentions the same as one of the defenses available in an action.

A plea of the statute of limitation is a personal defense!* and is one
to which, in proper circumstances, all men are entitled as a matter of
right3®  The right to assert the statute of limitation as’a complete de-
fense is considered to be property within the protection of the constitu-
tional guaranty of due process of law.!®* The right of a party after
the statute has run to take advantage of the defense it affords is a
vested cne, which cannot be taken from him without his consent™ and
which cannot Le affected by the fact that he may have put it in motion
by his own wrong!® Such statutes may control future procedure in
reference to previously cxisting cause of action, with the law in. force
at the time-the action is hrought determining the right of a party to
suc.’®  I{owever, the defense of prescﬁption is a personal privilege which
any party may avail himself or not, and which he may waive as he

deems fit.

I11.  Underlying Policy:

In its immediate effect, a statute of limitation is, ordinarily, for the
benefit of the individuals. However, viewed broadly, it embodies im-
purtant public policy considerations in that it stimulates activity, punishes
negligence, and promotes repose by giving security and stability to human
affairs.™ Thus, statutes of mitation rest upon reasons of sound public
policy in that they tend to promote the peace and welfare of society,
safeguard against fraud and oppression, and compel the settlement of
claims within a reasonable period after their origin and while the evidence

remains fresh in the memory of the witnesses.1®
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IV. General- Aims and. Purposes:

The primary purpose of a statute of limitation is to compel the
exercise of a right of action within a reasnable time so that the opposing
party has a fair opportunity to defend himself® Statutes of limitations
are founded upon the general experience of mankind that claims which
are valid are not usually allowed to remain neglected if the right to sue
thereon exists.?® They are designated to prevent undue delay in bring-
ing suits or claims and to suppress fraudulent and stale claims from be-
ing asserted, to the surprise of the parties or their representatives, when
all the proper evidences are lost, or the facts have become obscure from

the lapse. of time or the defective memory of death or removal of wit-

P N . . . . . - -«
nesses.?! Clearly, the purpose of a limitation on time within which an
action may he commenced is to insure repose and to require that claims
he advanced while the evidence to rebut them is still fresh:

The misc}\iief which the statute of limitation is intended toc remedy
is the inconvenience resulting from delay in the assertion of a legal right
which is practicable to assert. Thus, while one of the purpose of the
statute is to relieve a court from dealing- with stale claims, where the
facts in dispute occurred s long ago that evidence was either forgotten
or manufactured, there is another element of a more substantive charac-
ter in the protection of the potential defendant from protracted fear of
litigation.22  And in order to encourage promptness in the bringing of
actions, the statute restricts to fixed arbitrary periods the time within
which rights otherwise unlimited, may be asserted.

V. Effect of Prescription:

A statute of limittaion does not confer a right of action. Ordinarily,
the time bar of the statute will not afford a basis for affirmative relief
in behalf of one in whose favor the statutory period has run.? The sole
effect of the statute, as a rule, is to bar the remedy by action?* and it
does not discharge the obligation or liquidate adebt.®®

There has been some differences of opinion among authorities whether
at least in the absence of an expression of the legislature in thus par-
ticular respect, the running of a statute of limitation operates to ex-
tinguish merely the remedy or to extinguish the substantive right as well
as the remedy. The general rule in this respect supported by a great
preponderance of authorities on the subject, is that a statute of limita-
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tion operates on the remedy only and does not extinguish the substan-
tive right?® Under this rule, the courts have regarded true statutes of
limitation as doing no more than cut-off resort to the courts for the
enforcement of the substantive claim or right. The theory is that the
rule of prescription is mot a bar to the exercise of the right orpower,
hut rather is the public policy that intervenes and prevents one 'fr‘om
enforcing a right aginst another.” Thus, the bar of the statute of }1m1ta-
tion converts a legal obligation into moral one® which the law will not
lend its aid to enforce. Note however, that while the remedy to enforce
the right by an action in court is barred, the right may nonetheless be
enforced hy some other remedies which are wuot barred.®®

A general rule laid down by authorities requires that prescriptive
periods must be reasonable: i.e., it must afford the opposing party ample
time to bring the action. Conversely, a period which does not afford a
party full opportunity to sue before the bar takes effect is unrcasonab]?."o
It has also been held that the legislature has no power to cut-off an exist-
ing remedy entirely, since this would amount to a denial of justice?!
All statutes of, limitations must proceed from the theory that the party
has full opportuhity afforded him to ‘try his right in the c?llrts, and
where the statute would operate so as to barr all recovery without any
allowance of time for the commencement thereof in the future, it is
usually deemed to he unconstitutional in its operation on vested rights.3*

VI. Prescriptive Period under Sec. 306, NIRC:
The National Internal Revenue CCode, in Sec. 306 thereof, provides

as follows:

Sec. 306. — Recovery of tax erroneously or illegally collected.
No suit or proceedng shall be maintained in any court for the
recovery of any natoinal internal revenue tax hereafter alleged to
have been erroneously or illegally assessed or col}ectgd, or of any
penalty claimed to have been collected wi_thout authority, or of any
sum alelged to have been excessive or in any manner wropzfully
collected, until a claim for refund or credit has beep fl_led with the
Commissioner; but such suit or proceeding may be maintained whether
or not such tax, penalty, or sum has been paid under protest or_duress. -
in any case, no such suit or proceeding shall be begun after the ex-
piration of two years from the date of payment of the taz or penalty
regardless of any supervening rause that may arise after payment:
x x x X X. {(Underscoring supplied)
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The law lays down 4 elements necessary to maintain an action for
the recovery of taxes illegally or erroneously paid; namely,

actual payment of the tax and/or penalty;

payment was illegal and/or erroneous;

formal claim f.ed with the Commissioner; and,
suit is brought within 2. years from date of payment.

B C0 b

: The crucial question is the determination of the time from which the
two-year period is to be computed. Before the revision of the Code,
the law, as well as the judicial pronouncements on the matter were very
explicii.\‘x\and emphatic in enunciating that “when a tax was originally
collected fegally, the running of the prescriptive period of two years
should coni‘ngence not from the date of payment, but from the happening
of the supervening cause that entitled the taxpayer to a refund.” More-
over, the claim for refund with the Comimissioner and the subsequent
action i nthe {Court of Tax Appeals regarding the refund should all be
done within tlie said period® A refinement of this rule was made in a
case where the Court held that the running of the two-year prescriptive
period commenced from the happening of the supervening cause only
where it could be shown that at. the time of payment, the collection of
the tax was legal 3*Furthermore, the claim for refund with the Bureau
of Internal Revente and the subsequent appeal to.the Court-of Tax Ap-
peals must .be filed within the two-year period. In the even the Com-
missioner takes time in deciding the claim and the period of two years
is about to end, the suit must be started in the Court.of Tax Appeals

before the end f the two-year period without awaiting the decision of
the Commissioner.3%

The recent case of Commissioner of Internal Revenue v Central
Azucarera Don Pedro® gives the best illibtration of the law before the
amendment. As a consequence of certain importation, the respondent
Central as assessed by the Bureau of Internal Revenue to pay a certain
sum by way of compensating tax. The Central paid the tax under pro-
test on the ground that it had a pending application for tax exemption
with the Board of Industries under R.A. 3127. When it applied for a
tax credit, the Commissioner denied the same resulting in the institu-
tion of the present action. The only issue presented for resolution was
whether the prescriptive period of two years was applicable.

The Court of Tax Appeals held that the statutory provision was not
applicable since it referred to tax erroneously or illegally collected cr in

33 Commissioner of Internal Revenue v. National Power Corporation, G.R.
No. L-18874, January 30, 1970. )
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No. L-24108, January 3, 1968.
36 G.R. No. L.-28467, February 28, 1973 (49 SCRA 474).
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any manner wrongfully collected, citing the decision in Muller & Ph{pp;
(Manila), Ltd. v Collector of Internal Revenue3” In .the afc?rgcxted
case, the Court ruled that the computation of the prescriptive perlod.for
bringing action should logically start from the date of payment Sll.’ICC'
the collection thereof start from the date of payment since the collection
thereof was tainted with illegality or error from the beginning, and
therefore, from that moment, there was basis for the claim as well as f.or
the causé of action in the suit. However, in connection with the claim
of the respondent Central, the basis thereof was the tax exemption g.ran.ted
by the Board of Industries undder R. A. 3127. Before the a}pphcatlon
for such exemption was approved, there was absolutely no basis for iche
Central to file a claim with the Commissioner or to commence an action

in court.

The petitioner suggested that the respondent could have refuscved.to
pay the tax if nly to forestall the running of the two-ye.ar prescriptive
period while its application for tax exemption was pending. The sug-
gestion was not only unrealistic because non-payment of the tax would
prevent the release of the goods from the customs custod.y, but allto-
gether unjustified since the tax was due and payable and its .collectlon
was neither illegal or erroneous. In fact, the petitioner admitted that
as a matter of policy, an applicant for tax exemption under R. A.. 31'27
was not allowed to withdraw the importation covered by said application
from customs custody without the pre-payment- of the compensating tax
thereon.

Under Sec. 7, R. A. 3127, the granting of tax exemption. .to an
applicant engaged in a basic industry retroacts to the date of the filing of
the application. If it were the grant of tax exemption by the Boar.d of
Industries which gives rise to the right to file a4 claim for tax credl_t or
refund with the Commissioner, what then would be the period within
which the claim should be filed and when would it begin to run?

The case of Muller & Phipps, supra, was relied upon by the Court of
Tax Appeals in reversing the action of the petitioner. In that cas:e,
advance sales taxes were paid on imported raw materials upon their
withdrawal from customs custody. Subsequently, since not all_ of t'he
materials could be used, the importer shipped back a portin of it to ity
supplier in the United States and then filed a claim.for. the‘refu'nd
of the corresponding amount of advance sales taxes which it had paid.
The Collectcr denied the claim and the importer went to the Court of
Tax Appeals. The petition for review was, however filed bey?nd. the
two-year period fixed by law and the Court of Tax Appeals dismissed
the same upon motion of the Collector. On appeal to the Supreme Cour't,
the Court held that the two-year period provided by Iaw could not apply

37 March 20, 1958, 103 Phil. 145.
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,
on the ground that the advance sales tax in question was not erroneously

or i]legally/ collected but that although it was legitimately due when,
paid, the taxpayer subsequently became entitled to a partial refund ULy~

reason of a supervening circumstance: namely, the re-exportation of the
imported materials, The ruling was subsequently clarified in a later case®
where it was held that the two-year prescriptive period was intended to
govern all kinds of refund of internal revenue taxes. But at the same
time, a precaution was made to the effect that since in those cases the

tax sought to be refunded was collected legally, the running of the two-

year period should commence not from the time of payment but from
the happening of the supervening cause which entitled the taxpayer to
a refund. In fine, when the tax sought to be refunded was illegally or
erroneously collected, the period of prescription should commence from
the date thg tax was paid; but where the tax was legally collected, the

prescriptive ‘period should be counted from the date of the occurence of

the supervening cause which gave rise to the right of refund. To this
extent, the ryling in the Muller & Phipps was modified.

VII. The LZ;.W as Amended:

With the enactment of P. D. 69 in November 24, 1972 and the
subsequent related decrees, the foregoing judicial interpretation of the
prescriptive period for the recovery of taxes illegally or erroneously col-
lected was totally abandoned. The very fine distinctions made by ik
Supreme Court relative to the time from which prescription runs, were
rendered obsolete. As worded in the amendment, the law does not take
into consideration the happening of a supervening cause which may en-
title a taxpayer to a refund, so that with or without the same, no action
for recovery or refund may be instituted or maintained after the lapse
of two years from the date of payment. Two interesting situations may
be envisioned at this point. Suppose a tdxpayer has been paying a spe-
cific internal revenue tax for the last five years, and subscquently the
tax is declared by the Court illegal, and consequently null and void ab
initio. Can the taxpayer recover the full amount paid? Note that a
void law confers no right and imposes no obligations. Certainly, to
deny him recovery will amount to a denial of justice. Will the provi-
sion of Sec. 306 now yield to the requirement of justice and equity?
Suppose a taxpayer were erroneously made to pay an internal revenue
tax and reasonably instituted an action to recover the same, but the
court is not able to render judgment until after the expiration of the
two-year period. May ihe taxpayer still recover the taxes paid erroneously?

If the law were to be strictly applied, a taxpayer may not recover
anything under either of the two hypothetical situations. This will, how-

38 Commissioner of Internal Revenue v. Insular Lumber Co., 21 SCRA 1237.
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ever, result in a distortion of the elementary principle of justice which
only a feeble-minded individual can possibly conceive. It will amount
to the licensing of confiscation of property which can only find justifica-
tion in a regime of tyranny. On the other hand, may the ruling in the
Central Azucarera Don Pedro case be adopted notwithstanding the amend-
ment of the law? It would seem that this is the more humane option
considering the fact that a strict interpretation of the law may work
grave injustice to taxpayers who may find themselves without any remedy.
However, will it not result in judicial legislation made effective by not
giving force and effect to the final proviso of the law which denied resort
to courts after the expiration of two years from datc of payment “‘regard-
less of any supervening cause that may arise?” Will the principle DURA
LEX SED LEX apply?

VIII. Conclusion:

Preventive remedies are not usually accorded to one complaining
of illegal taxation® On the grounds of public policy, the law discour-
ages suits for the purpose of recovering taxes alleged to e iilegaily levied
and collected.~ Provided payment is deemed involuntary, a tax which is
unlawful or collected under an unconstitutional statute may, as a rule,
be recovered at common law in an action of assumpsit fr money had
and received# Otherwise, it may not be recovered directly in the ab-
sence of a law authorizing the refunding of such tax payment or permit-
ting action for its recovery.

In some jurisdictions, designated officials are authorized to refund
taxes illegally paid. In some states, the right is given by a statute to
recover by action illegal taxes paid. Philippine tax law has both reme-
dics. However, it must be borne in mind that the remedies must be
exercised in the manner provided by the law and the remedies must be
sought in like manner. Note too that a tax refund is a matter of grace
and a statute of nonclaim not complied with is an effective bar to its
recovery in law or equity.i!

Sometimes, conditions are attached to the right to a refund whigh,
to the extent that they are not defects in the form or sufficiency of the
claim, must be complied with. One such condition is the making of
the claim within the specified time. The general conclusion to be drawn
from the few American cases touching on the point is that, ordinanly
at least, under statute providing that a claim or application for a refund
must be made or filed within a stated time after the right to the refund
aecrues, the right will be deemed to accrue as of the date of payments2.
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