
32 ATENEO LAW JOURNAL VOL. XXXI' 

The Swiss Properties 

Lastly, and to a very limited extent, the prospect of recovering illegally 
acquired wealth deposited in Swiss Banks may be gleaned from the decision of the 
judicial authorities in Switzerland in the case of Libyan American Oil Co. (LIAM­
CO) v. The S~ate of Libya,56 decided by the Swiss Federal Supreme Court jn 
Lausanne, SWitzerland, on:June 19, 1960. In this case, LIAMCO's assets were 
natio~ali~ed and_ expropriated by Libya. Arbitral proceedings for compensation 
were .mst1tuted m Geneva. As a result thereof. damages in the amount of $80 
Million. were awarded to LIAMCO. Based on th~ award, and for purposes of en­
forcemept, the award was brought before a Zurich District Court. which issued an 
order ofattachment of Libya's deposit in a Swiss Bank. Deciding on ar;Jeat, the 
~ourt held. that under Swiss Federal Law, Swiss courts do not have jurisdiction to 
1ssue attacl;lment, si~ce enforcement of measures against foreigners require that 
t?ere must 'be sufficient domestic relationship for Swiss Court to assume jurisdic­
ho~. The ~urt defmed "sufficient domestic relationship" under Swiss case law 
as present 1f the debt was contracted or is to be settled in Switzerland, or if the 
foreigner, as debror has engaged in actions suited to establish venue in Switzer­
land." To cap the decision, the court said that "the mere fact that assets of the 
debtor are.loc~ted in_ Switzerl.and cannot create such a relationship. 

Cons1denng stnct banking laws in Switzerland, and lack of "sufficient do­
mestic rel~tionship" as defined in LIAMCO, the possibility of recovering ille­
gally acqUI:ed wealth. depo~ited in Swiss banks through judicial processes, even if 
~e have eVJd~nce ofthe accounts of pub!ic officials and private persons who have 
Illegally acqUired wealth, does not appear promising The only use of evidence on 
t~ese acC?un~s, a~suming we can obtain the amount deposited (Which is again 
dtsco~ragmg tn VIew of Swiss ·Banking laws), is to use them for purposes of 
s~owmg that _amount~ of money acquired during the imcumbency of public offi­
Cials are. mamfestly disproportionate to their salary and lawful income under the 
Un~xplamed Wealth Act and the :ules of the PCGG. But recovering is altogether 
a different story. s 7 t. 

~6Reported in Recent Developments, Harvard Int'l. Law J oumal, Vol. 23. 

57 
On the day this lecture was delivered, the Philippine Solicitor General reported that Swiss au thorites win 
tum over to Philippine government authorities a substantial amount of President Marcos' deposits in fiVe 
(5~ ~wiss banJ:s. 'fhis was subsequently denied by representatives of President Marcos. As of time of 
w~tmg, there IS no. knoWn case against President Marcos instituted by Philippine government authorities 
With any of the SWlss courts, for the recovery of bank deposits in said country. 

IMPLICATIONS OF APPRECIATION OF GENERIC 
AGGRAVATING CIRCUMSTANCES NOT ALLEGED 
IN THE INFORMATION 

by Atty. Donato Faylona* 

This article will try to analyze some of the decisions ·of the Supreme court, 
in an attempt to resolve the seeming conflict as to whether aggravating circums­
tances, not alleged in the information, may be appreciated against the accused­
in the imposition of the proper penalty. 

This article will not discuss nor will it be concerned with any particular gene­
ric aggravating circumstance, but will discuss said attending circumstance, in 
general, as the implication is the same. 

JUDICIAL IMPLICATION OF AGGRAVATING 
CIRCUMSTANCES 

Judicially, there are two kinds of aggravating circumstances, generic and 
qualifying. Generic aggravating circumstances are those aggravating circumstances 
which serve to increase the imposable penalty to the maximum extent of a specific 
penalty, without changing the nature of the crime. Qualifying aggravating cir­
cumstances are those aggravating circumstances which, when attendant, changes 
a crime to a graver one. Like evident premeditation or treachery, when present in 
a homicide, changes the crime of homicide to murder which has a far graver 
penalty impvsable. 

CONSTITUTIONAL RIGHT OF THE ACCUSED 
TO BE INFORMED OF THE NATURE AND THE 
CRIME CHARGED 

In criminal cases, the information serves as the judicial basic charge sheet 
upon which an accused is informed of the nature and crime of which he is charged. 

The object of this written accusation is -

"xxx To furnish the accused with such a description of the charge against 
him as a description of the charge against him as will enable him to make his 
defense; and second, to avail himself of his conviction or acquittal for prot?ctior> 
against a further prosecution for the same caus~o; and third to infonn the court of 
the facts alleged, so that it may decide whether they are sufficient in Jaw to support 
a conviction, if one should be had. (United States vs. Cruikshank, 92 U.S. 542). 
In order that the ,equirement may be satisfied, facts must be stated; not conclu­
sions of law. Every crime is made up of certain acts and intent; these may be set 
forth in the complaint witl> reasonable particularity of time, place, names (plain· 
tiff and defendant), and circumstance necessary to constitute the crime charged. 
For example', if a malicio•.1s intent is a necessa.ry ingredient of the particul~r offense, 
then malice-must be a!Jeged. In other words, the prosecution will not be pennit­
ted to prove,.under proper objection, a single material fact unless the same is duly 
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