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ADAPTING POSTMORTEM INSEMINATION
TO THE PHILIPPINE SETTING: AN ANALYSIS
OF ITS LEGAL CONSEQUENCES

CAROLINA V. FUENTES

ABSTRACT

Before the discovery of artificial insemination, in vitro fertilization, and embryo transfer,
reproduction could occur by only one means: sexual intercourse. It was a requirement that a
man and woman engage in sexual intercourse during their lifetime in order to have child. If
a man died before having children of his own, his opportunity to become a parent also died
with him. Whenever the term “child” was used, in the law or elsewhere, it was reasonable to
presume that the child was conceived at a time when both his father and mother were living.
It was never imagined that a child could be conceived after the death of his alleged father;
neither was the idea of this person demanding his rights against a man’s estate equally
conceivable.

At present, with the advent of “postmortem insemination,” the above-mentioned scenario
isno longer impossible. The procedure of postmortem insemination involves obtaining several
vials of sperm from the husband which are stored and kept frozen or cryopreserved. With the
aid of glycerol, the sperm is able to withstand the freezing process and outlive the donor
husband. After the husband’s death, it is still possible for the wife to bear his child by having
herself artificially inseminated with the cryopreserved sperm.

Although postmortem inseminaticn has not yet been openly introduced in the Philippines,
the prospect of Filipino couples resorting to such a procedure is not an impossibility considering
the family-oriented and sentimental, if not romantic, nature of Filipinos. The desire to continue
the family line has always been part of the Filipino culture.

The prospect of postmortem insemination, however, raises some controversial issues of
status and inheritance rights of children born under this procedure which our laws are not
prepared to address. In addition, the propriety of resorting to such a procedure as will be seen
later is also prone to attack on various moral and ethical grounds.

This study will show that if adapted in a Philippine setting, resort to postmortem
insemination is a fundamental liberty which a couple may not be deprived of. Moreover,
legal issues brought about by postmortem insemination may well be addressed by proposed
amendments to our present law.
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I. INTRODUCTION

Part of human nature is to dream of immortality. Call it egotistic, but no man
would want to walk this earth without being remembered. One way this dream can
find realization is to have one’s own children. For men, having a child means having
someone to carry their family name and continue the family line. For women, it
means the fulfillment of one’s being, of one’s purpose -- being a. mother. Under
those circumstances, one can just imagine the pain of not being able to conceive a

child.

Artificial insemination is one solution to the infertility of couples. The process
is nothing new. It is done by taking the sperm of the donor or of the husband and
using the same to impregnate a woman. The most common reason for resorting to
such a process is to aid couples who are having difficulty in having children. Precisely
because it provides a solution to the problem of infertility, artificial insemination has
gained widespread acceptance. Moreover, medical technology has made it more
easily available to needy couples. '

A similar, but controversial, process which also uses the extracted sperm of the
husband / donor is postmortem or posthumous insemination. The distinctive feature
of postmortem insemination is that the insemination is done after the death of the
husband. This process garned popularity when scientists who discovered that human
sperm could withstand freezing, proposed that widows whose husbands were killed
at war use frozen sperm from sperm banks to have children. In the 1960s, freezing,
or cryopreservation of sperm was made available to the Apollo astronauts so that if
space travel were to harm their reproductive systems, they could still father healthy
children using stored sperm. At present, postmortem insemination is also being
resorted to by men diagnosed with certain illnesses whose treatment may cause their
sterility, such as cancer. Postmortem insemination makes it possible for such men to
sire children after their treatment or even after their death.

A. Background

Imagine this scenario: Just a month ago Mr. X and Ms. Y got married. The two
had great plans including, of course, having children. But Mr. X has just been
diagnosed with cancer. The doctor told him he has barely a year to live. With the
doctors diagnosis the couple’s dreams are shattered. But they do not have to worry,
says the doctor, for Mr. X's life still has a chance of being prolonged by chemotherapy.
Chemotherapy may, however, render Mr. X sterile. The couple is now faced with a
tough decision. Prolonging the husband’s life through treatment may mean not
having any children at all in the future. On the other hand, trying to preserve the
husband’s reproductive capacity by not opting to undergo chemotherapy will
definitely mean his early demise. The couple comes up with an intelligent and
practical solution. Mr. X goes to the sperm bank and deposits several vials of his
sperm with the intention that should he pass away without his wife becoming
pregnant, the latter may use his sperm and fulfill their dream of raising a family.
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Upon, Mr. X's dee%th, his wife decides to claim the deposited sperm in order to have
Mr. X’s child. This can be done. The problem, however, does not end there. In fact
it may just be beginning. ’

B. Statement of the Problem

) P(?stmortem insemination raises controversial issues because existing laws,
-including Philippine laws, cannot supply reasonable answers to certain questions.

) F%rst,. there is the question of impropriety in ‘resorting to postmortem
Insemination. In other words, the constitutional right of a married coupleto procreate
and to choose the method of procreation to be used is putinissue.

Second, the issue of the categorization of human sperm is also involved. Can
sperm be considered property, which may be bequeathed? And can it be bequeathed
toanybody not otherwise disqualified to inherit by law as in the case of other kinds

~ of property?

Third, when the child conceived as a result of postmortem insemination is born,

- two related issues are raised. The first concerns the status of the child: is the child

consi@ered legitimate or illegitimate? The second concerns the inheritance rights of

thfe child:- .does the child have the capacity to inherit from his deceased father? If the

(C;}}Eig can inherit from his father, does he inherit as a legitimate or an illegitimate
. ? )

?he Family Code and Civil Code of the Philippines have provisions which
prov'lde answers to these issues; however, the situation which results from the
application of these provisions is unfair, if not absurd.

C. Objectives of the Study

_ This paper aims to examine the process of postmortem insemination and to
adapt it to the Philippine setting. An analysis of the legal consequences of such a
process shall also be made. This study will endeavour to find possible solutions to
different problems and questions arising from postmortem insemination, such as
thf% status of the child and said child’s inheritance rights. It shall also be the aim of
this study to propose certain changes or amendments to our law to provide reasonable
answers to the above-mentioned problems.

D. Methodology

) Since the process of postmortem insemination is not yet common, or is yet to be
tried in the Philippines, our courts have not yet been given the opportunity to pass
upon. Issues concerning postmortem insemination. Therefore, this paper will rely
heavily on decisions of the United States Supreme Court. Although U.S. decisions
mmay not be binding on local courts in this respect, their decisions shall be used to
Shf’d light on our own laws as well as on our understanding of certain concepts such
as "property,” “theright to privacy,” and “the right to procreate.”
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E. Limits of the Study

This study shall be limited to the issues concerning the child’s status and
inheritancerights. The question of whether sperm should or should not be considered
as property shall also be addressed. Pertinent provisions of the New Civil Code and
the Family Code of the Philippines shall be dealt with, as these are the laws which
affect the rights and status of the posthumously-conceived child.

Only the legal consequences of conceiving a child through postmortem
insemination will be tackled. Questions regarding the legal consequences of doing
the process itself- i.e. the liability of sperm banks and the valuation of sperm — shall
be excluded. Other issues unrelated to the consequences of the child’s status and
inheritance rights or to the right of the husband and wife to resort to such a process

shall not be resolved.

II. ARTIFICIAL INSEMINATION AND CRYOPRESERVATION
OF SPERM — A BRIEF BACKGROUND

A. Artificial Insemination

The artificial insemination procedure is not new. The impregnation of an
Arab mare with the semen of a stallion, in the Fourteenth Century, is believed to be
the first successful artificial insemination. For centuries, cattle breeders used frozen
bull semen to artificially inseminate their cattle. In1770, in England, a surgeon named
John Hunter successfully performed the procedure on a human for the first time.
Artificial insemination was slow to be accepted in the United States; it was not until
1866 that Dr. Marion Simms successfully used the procedure on a woman in the
United States. Unfortunately, Dr. Simms’ success was regarded with disdain rather
than praise due to the community’s deep-seated moral and religious values
concerning the unnatural pregnancy. Consequently, Simms was prevented from
further experimentation. At present, over 100 years later, artificial insemination has
gained widespread acceptance and medical technology has made it increasingly

available and inexpensive.!

Today, the term “artificial insemination”(Al) is used to denote the process by
which a female is impregnated with the sperm of a dorior without sexual contact
between the female and the donor.? It is “the introduction of semen into the vagina

by artificial means.”?

! Sheri Gilbert, Fatherhood from the Grave: An Analysis of Postmortem Insemination, 22 Horstra L. REV. 524
(1993) [hereinafter Gilbert].

2 Christopher P. Litterio, Artificial Insemination, In Vitro Fertilization, and Surrogate Motherhood: Breeding
Life and Legal Problems in the United States and Great Britain, 10 SUFFOLK TrANSNATIONAL L.J. 533 (1986)
[hereinafter Litterio]

® Ellen Crabtree, Proteating Inheritance Rights of Children Born Through In Vitro Fertilization and Embryo
Transfer: Suggestions For a Legislative Approach, 27 SaNt Louts Untv. L.J. 901 (1983) citing DORLAND'S
ILLUSTRATED MEDICAL DICTIONARY 745 (24th ed., 1965).
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Hae in the Philippines, artificial insemination is gradually becoming a popular
solution to a married couple’s infertility. Even before the rise in its popularity,
however, a number of medical specialists have already been précﬁcing the proceduref
A.gooc% example is the case of Dr. Roger Mendiola. It has been 25 years since he first
tried hls hand at artificial insemination. For a good part of those years, however, he
practiced in secret because then, Philippine law on artificial insemination was ’not
yet cl?an In Dr. Mendiola’s words, “it is not legal or illegal. Thelaw is not clear.”* At
that time, Dr. Mendiola could only hope for the passing of legislation addressing the
proplem. Now with the advent of the new Family Code of the Philippines, particularly
Article 164°, artificial insemination is already a recognized and accepted process.

There are various types of artificial insemination, namel ifici inatj
_ 0 " y, Artificial Insemination
H9mo]ogous (AIH), and Artificial Insemination Heterologous (AID).¢ There is also
third type, known as Confused or Combined Artificial nsemination (can’

Artificial Insemination Homologous (ATH)

Homologous artificial insemination, commonly known as artificial insemination
by.husband, is 3 procedure by which at the time of ovulation, a woman is inseminated
using a syringe containing her husband’s semen, which may have been deposited
:(md frozen, or cryopreserved, at another time.® AIH is used when a married couple
is having difficulty conceiving through sexual intercourse.®

Artificial Insemination Heterologous (AID)

If the husband has no sperm and this problem cannot be successfully treated
one solution is for the wife to have “artificial insemination” with “donor sperm ,
termed AID.”® Typically, semen is obtained from compensated donors who a;e
assured of anonymity." The semen is either used fresh, or is frozen, later thawed
and then used for insemination.”2 I

N

Candy Quimpo, Dr. Roger Mendiola, Andrologist ,Mr. & Ms., Oct. 6, 1987, at 34.

® Art. 164 reads as follows:
Children conceived or born during the marriage of the Pparents are legitimate.
" :t:ltl,lfl:i:znccincegie;}i\ as a;:]e(sulﬁ of artificial insemination of the wife with the sperm of the husband or
bl au’tho or do argﬁl ewise I.egltm}ate_chﬂ'dren of the husband and his wife, provided that both
bty b’ot?\zef t;)\r ra}tlxi ded such insemination in a written instrument executed and signed by them
Ny certff jclarte 00f theec; il(li - The instrument shall be recorded in the civil registry together with the

Litterio, supra note 2, at 534.

Gilbert, supra note 1, at 526.

&I

Lori B. Andrews, In Vitro: A Symposium, 32 Lovora L. Rev. 311, 412 (1986) [hereinafter Andrews].
SHERMAN J. SiLBER, M.D., HOW TO GET PREGNANT WITH THE NEW TechNoLoGy, 213 (1991).

Andrews, supra note 9, at 413.

Id.
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To many couples, AID may seem undesirable, but in fact, it is no different from
adoption. It is simply a matter of “adopting sperm.” In such a situation, the baby is
adopted at a much earlier stage, that is, prior to conception. Artificial insemination,
using the sperm of a well-selected anonymous donor, is the most realistic and sensible
solution for wives whose husbands suffer from incurable infertility. In fact, it has
tremendous * advantages over classic adoption, for parental bonding and

child development.”

Although AID was traditionally used by infertile married couples, the procedure
is increasingly being used by unmarried women who want children without the
legal and emotional attachment to the baby’s biological father. These women may
bein lesbian relationships or just cannot or do not want to find a companion with
whom to have a child, but still wish to experience motherhood.™

Confused cr Combined Artificial Insemination (CAI)

In this type of artificial insemination, because the husband’s sperm count is low,
his semen is mixed with that of an anonymous donor.”® The reasons for using this

method are psychological:

(1]t gives the husband some basis for believing that he is the natural father of
the resulting child[]... it eases the physician’s fear of committing perjury by listing
the husband as the natural father on the birth certificate, [and finally,] it strengthens
the already almost irrebuttable judicial presumption that the husband is the natural
father of a child born during the marriage.'®

B. Cryopreservation of Sperm

All men dream from time to time about the possibility of immortality.”” Science
fiction novelists frequently toy with the idea of human beings being placed in a deep
freeze just prior to the moment of death, to be revived perhaps two hundred years
later, at which time science may have better treatments for illnesses and a way of

prolonging life indefinitely.®

It has been known since 1776 that human sperm is remarkably resistant to
the damaging effects of freezing. In that year an Italian scientist exposed spermatozoa
to freezing temperatures and noted that, after warming, some of them regained their
motility. It was speculated then that frozen semen might be used not only in breeding
the finest farm animals but also for saving the sperm of a man going off to war so
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that his wife might have a child from him even though he had already died on the
battlefield.”

Although these crude, early studies established that sperm could survive freezing
and thawing, the sperm used in these studies was so terribly damaged that there
was no possibility of practical application. But in 1949, British scientists discovered
completely by actident that when a relatively common chemical, glycerol, is added
to the semen before it was, frozen, the majority of the sperm survive freezing and
thawing uneventfully. The researchers who made this discovery were so surprised
to find live, healthy sperm in large concentrations after thawing that they had to go
back to their laboratory shelf to find out which of the chemicals accidentally added
to the sperm suspension was the one that protected the sperm against freezing. It
took very little time after their remarkable discovery for frozen-sperm banks to rapidly
find acceptance in the field of cattle breeding, and today the vast majority of calves
born in the world are the result of artificial insemination from frozen bull semen.?®

Four years later, in 1953, it was demonstrated that frozen and thawed huinan
sperm could result in pregnancy and the delivery of normal babies. The first human
sperm bank was established the following year. Doctors originally thought that, by
using this method of freezing sperm, a husband with a very low sperm count could
have as many as fifty ejaculates frozen, stored, and combined for use in artificial
insemination of the wife. They hoped that with such a large number of sperms, the
wife would be more likely to get pregnant. These hopes, however, were dashed
when they discovered that sperm from infertile men tolerate the freezing process
very poorly. It was discovered that the process of freezing causes much sperm death
despite the use of glycerol. A decent specimen could never be obtained for
inseminating the wife. Doctors have since come to understand that some men’s
sperm tolerate freezing better than others’. Even men whose sperm usually freeze
well have variations in their ejaculations. Sometimes their ejaculates freeze and thaw
without any significant loss, and at other times they freeze and thaw very poorly.!

Sperm freeze better than most other cells because they have little cellular water
content. The sperm head is basically an extremely compact, dense arrangement of
DNA with much less water content than any other cell. Therefore, there is very little
intracellular ice crystal formation to damage it. Nonetheless, even sperm require
some sort of “cryoprotectant”, in this case glycerol, whose function is to pull water
out of the cell and to get inside it to act as a sort of antifreeze, to prevent ice formation
of any remaining water .2

The technique for freezing and storing the sperm is extremely simple. A fresh

13 Id. 3
4 Gilbert, supra note 1, at 527. i_ -
5 Id. at 526. Yo

6 Id. at527. » 1

Vv  SILBER, supra note 10, at 225. T

B Id. at 226.

ig 2 .
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semen specimen is collected in a sterile container and several drops of glycerol, equal
to one-tenth of the volume of the specimen, are added to the jar. The semen and
glycerol must be very thoroughly mixed together. This mixture is then drawn up
into a straw, and held over the vapors of liquid nitrogen to freeze it. Then it is inserted
into the liquid nitrogen bath for permanent storage. When the time comes to thaw
the frozen sperm, the plastic straw is simply removed from the liquid nitrogen bath,
and either placed in warm water for one minute or left on a table at room temperature
to thaw. There has been an improvement in “cryoprotection” by adding test yolk
buffer to the glycerol and freezing the sperm in a more carefully controlled,

programmed, slow freeze approach.”

The cryopreservation process has now gained widespread acceptance. This is’
because the use of fresh semen is no longer an acceptable option. Sperm banks still
obtain semen specimens from different donors such as students, but now they compile
more extensive background information on the donor, including the test for exposure

. to AIDS and hepatitis. A masturbation specimen of semen is then frozen and stored
for up to six months, at which time the AIDS antibody blood test is repeated. Only
when the second test is negative can the sperm bank safely release the specimen for
use. The reason for the delay is it can take several months for an individual infected
with the AIDS virus to develop detectable amounts of antibodies in the blood. For
these reasons, couples are urged to deal only with sperm cryopreservation banks.*

The use of frozen semen affects fertility treatment in several ways. First, freezing
and transporting sperm over long distances in liquid nitrogen canisters is far more
costly than using a fresh specimen. Second, although each specimen contains millions
of sperm, a significant iumber die or lose their vitality and motility during the freezing
and thawing process. However, even if half of the sperm in a semen specimen fail to
survive cryopreservation, pregnancy can still occur because fertilization of an egg
requires only one healthy sperm out of the millions contained within a specimen.?
Finally, there is no increased risk of birth abnormalities over a normal population.
Whatever harm may come to sperm from freezing, either in the sperm’s structure or
ability to fertilize, there does not appear to be any increased risk of defective children.
Extensive research both in cattle and in humans has now documented that artificial
insemination with frozen sperm from sperm banks is safe. Literally hundreds of
thousands of normal pregnancies and births in humans from this technique have

been reported in the scientific literature.?

2 14
% GEOFFREY SHER, M.D. ET AL., IN VITRO FERTILIZATION, THE A.R.T. OF MAKING Basigs, 169 (1995).

5 .
% SILBER, supra note 10, at 228.
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III. THE CONTROVERSY OF PosmomM
INSEMINATION — SETTING THE BACKGROUND

mseiicfi%(;rfn;‘ I?I pI?Isthutx;wus insemination is a species of homologous artificial
r - rlere, the woman is also insemi i i ini

her husbandfs semen, which may have been deposni‘tlélcall f:dufsrltl)lzgei Sg’rl'lcngz C?:st almI:ig
at another time as in the case of ordinary AIH. As its name éeno:Zs pho:rrve '
postmortem or posthumous insemination is done after the death of ,the deverl
husband. As stated earlier, this procedure has been made possible with the disc very
of the use of glycerol in preserving human sperm. Because of this sciemt:'efr'y
breakthrough, human sperm may survive its donor even years after thela tter’s dI::al tll1c

. In th_e Phi]igpines, there is as yet no reported case of postmortem insemination
1t 15 not impossible, however, for such a procedure to be made available locall ‘
considering the emergence of competent local medical experts. 4

There are two “leading” cases involving the issue o i inati
Hecht v. Superior Court and CECOS v. Parpalagc, which areftg(;asgréliosztxe;:e?lsae::;n _f}l‘;lon,
cases fieall with the different legal issues and problems brought up by ostr;lo tese
Insemination. Although the decisions in these two cases are not binding ol:1 Philj pine
courts, and not all the issues discussed in these cases may be relevant for our pu pclo:)sme
the fac;ts. of these cases may help lay the foundation for an analysis of ostmrgrt o
lnsemmatlox}. The. bagic facts of these cases will be of help in understgnding wilm
gvﬁt;;?liirglwnze;l;n::fnradaptzd in a Philippine setting may bring about legal issue}s’
e posthamondy conce};vzgazﬁﬂ C;o address at present without causing injustice to

A. Cecos v. Parpalaix”

Corinne Parpéllaix’s husband, Alain, died of testicular cancer tw
‘tjl}ey were married. Two years prior to his death, however, when Ala(;nd:/?;ss aff:::
1agnosed with cancer and warned that chemotherapy treatments might render hi
sterile, he deposited his sperm at the Centre 4’ Etude et de Conservai’on du § er:nnre1
(CECOS), a government-backed research center and sperm bank in France 8 The
fgerxg .was frozen and stored.for over two years. Alain, however, left no instru«.:‘tions
WE:; l11ng the (glflt'ure use of his sperm. At that time, he was living with Corinne, but
Aﬂe_rh'lsdcox:h ition began to deteriorate rapidly, the two decided to get married.
bt is _eald 3 Cor.mne reques‘ted fpr her husband’s sperm deposit from CECOS so
refusedetioi;lre use 1t t(; lilave his _chlld by artificial insemination. The sperm bank
recsed Alamlsqst;zsrr.n. us, Corrine brought an action against the sperm bank to

27

Gilbert, supra note 1, discussin i
t, supr , g Hecht v. Superior Court, 20 Cal. Rptr. 2d 275 Ct
luux:aw_ul;,.bmry of GAZETTE DU PALAIS, Sept. 15, 1984, at 11-14 I;n which P(ar '/?P'P' 19c93) e
officially reported). ’ peab CECOS was
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Corinne’s argument was based on contract law. As Alain’s natural heirs, she
and her in-laws became the owners of the sperm and CECOS had broken its contract
by not returning it. This view required the sperm to be considered as property and
thus, inheritable. Additionally, Corinne argued that, although not written, Alain’s
intent was for his wife to conceive after his death. Finally, Corinne’s attorney argued
that it was her “most sacred right” to have the child.

On the other hand, CECOS, the sperm bank, claimed that Alain’s reason for
depositing the sperm was a therapeutic one. It was merely to assure himself that
once the chemotherapy treatments rendered him sterile, he would still be able to
have a biological child should he become well again. CECOS also argued that sperm
should be considered an indivisible part of the body and therefore not inheritable
absent express instructions from the owner. Since Alain failed to give any instructions
with regard to the sperm’s future use, and because it is impossible to know what his
intentions were at the time of his death, the sperm should not be given to his wife.
Finally, the sperm bank also claimed that its only legal obligation was to the donor,
not to the latter’s wife, since under CECOS’s normal deposit arrangement, the sperm
is not returnable to the next of kin of a deceased depositor.

. Inits decision, the Court described sperm as:

[tlhe seed of life tied to the fundamental liberty of a human being to
conceive or not to conceive. This fundamental right must be jealously
protected, and is not to be subjected to the rules of contracts. Rather, the
fate of the sperm must be decided by the person from whom it is drawn.
Therefore the sole issue becomes that of intent.”?

The Tribunal de grand instance then determined that Alain did indeed intend
for Corinne to have his child and ordered CECOS to return the sperm to Corinne’s

physician.
B. Hecht v. Superior Court?®

Deborah Hecht was living with William Kane for five years when he committed
suicide at the age of 48. A few weeks prior to his death, William had deposited fifteen
vials of his sperm in an account at California Cryobank, a sperm bank, where he
signed a “Specimen Storage Agreement.” Part of the agreement stated that in the
event of his death, the sperm should continue to be stored upon the request of the
executor of the estate or should be released to the executor. An ”Authorization to
Release Specimens” provided authorization by William to the sperm bank to release

his sperm to either Deborah or her physician.

In his will executed one month prior to his death, William named Deborah as
the executor of his estate. He also bequeathed all of the sperm stored in the sperm
bank to Deborah. Included in the will was a “Statement of Wishes” providing for his

% Id. at 559.
? Id
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intentions that the sperm samples be used b i

i ) y Deborah, if she chose to, f
Impregnation, and that she should preserve his diploma and framed men?e’enfors l;s:
:he stlliicideh to his two chil@ren from a previous marriage, with an explicit reference
o other children that might later be born to him by Deborah using the sperm

specimens.

Several months after William’s death, Deborah attempted to retrieve the sperm

from California Cryobank. Because William’s two children, Katharine Kane and

William Kane Jr., petitioned the co
” urt to have the sperm d
refused to release the specimens to her. P FEteyed, the sperm bank

The Kane children advanced several ar i
. guments supporting their position that

Ct};itii?jr:j f}l:;uvl\‘]imk;e d(;sh(;loyed and hence, procreation avoided. Firsrt) the Ir(lan:s

T am had no ownership or possessory interest in his s , i
52:23 bt(}),di’ and t}};ere;fore he could not bequeath it to Deborah. Secong e:'lI‘I; ?(I;C:elst

at even if the sperm is inheritable public poli i ' ifici

: d th; 0 3 policy forbids the artif
Insemination of an unmarried woman. The third justification for destructiorrl 01: i;f;

’

the creation of orphaned chiidren by artificial means with state authorization, Finally,

* the Kanes argued that the posthumous birth of Hecht's child would create

psychological burdens on the Kanes b affectin, i ily i i
> ol¢ th
financial burdens on society and on theyestate. B fhelr family Integelty. s well as

. Conv-ersely, Ms. Hecht maintained that neither the estate nor the Kanes had an
gep}ca):irttgfdlirztclerets; mltthe sperm because it was gifted to her at the time WilliarK
L. In the alternative, Deborah argued that even if th i i
part of the estate, it should be i 1l specifically suthoses
, given to her because (1) the will specifical i
that she be the sole beneficia e spomm aeahorizes
: _ 1y of the sperm; and (2) to destroy th i
wishes would be a violation of her rights to pri ation cndler (o Feterey
and California Gomotion o ghts to privacy and procreation under the Federal

the 01111; sz;:t r;l}xueéih grge:itly on dthtc;:1 Parpalaix decision in its ruling, stating that it was
) addressed the issue of postmortem inseminati i
Was instructive and pertinent to the ca i ) haractongat in
se at bar. First, the court cha i
. ) : a racterized t
T;ilture of sperm as reproductive material which is a unique type of ‘proper }}’e
€ court then found that it was Ppart of William's estate; perty™

[T]he decedent’s interest in his froze i
N sperm vials, even if not governed by th
tg:rsleral' llaw of personal property, occupies “an interim category that entitles t}lller:
deaglec;a respect becaus‘e of their potential for human life” and at the time of his
e d, ‘egedent had an Interest, in the nature of ownership, to the extent that he
o ;ﬁllsllsor:i-zi];mgt iuglonty as to the sperm within the scope of policy set by
- Thus, ent had an interest in his sperm which falls within the b
definition of property in Probate Code section 62, as “anything that maye ber(;;c:

subject of ownershi i
e o ip and includes both real and personal property and any interest

* Id.at561.
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Next, the court concluded that there was no authority to support the premise
that public policy forbids the artificial insemination of Deborah because she was
unmarried. The court further found that assuming that both Deborah and the
decedent desired to conceive a child using decedent’s sperm, the parties, nevertheless
failed to establish a state interest sufficient to justify interference with that decision.
In other words, as long as the intent is present, it is the gamete providers’ decision to
use their gametes as they wish and the government may not violate this right to
procreate, or to avoid procreation. Since it is the gamete providers who bear the
consequences of these decisions, no one else has the right to decide what these

consequences will be.

Additionally, the court found no authority to support the Kanes’ argument that
public policy forbids postmortem insemination. The court also said that there was
no factual or legal basis to show how Deborah’s use of posthumous insemination
would impose psychological burdens on the adult Kane children or on society. Finally,
the court discussed the inheritance issues as an implication of Kanes’ contention that
the birth of a child through artificial insemination of Deborah with William’s sperm
would create financial burden on the decedent’s estate. The court concluded that it
is unlikely that the estate would be subject to claims with respect to any children
born posthumously. Accordingly, the order to destroy William Kane’s sperm was

vacated.

The cases of Hecht and CECOS clearly illustrate that several issues may be raised
when a married couple decides to have a child through postmortem insemination.
Foremost is the issue of whether it is wrong or improper to resort to postmortem
insemination. In other words, does a married couple have a constitutional right to
procreate and to choose a method of procreation?

Second, the issue of the categorization of human sperm is involved. Is sperm
property capable of being bequeathed? And if it is, can it be bequeathed to anybody
not otherwise disqualified to inherit by law as in the case of other kinds of property?

IV. CoNSTITUTIONAL CONCERNS CREATED
BY POSTMORTEM INSEMINATION

A. The Right to Procreate

To say that the right to reproduce is a fundamental human right is reasonable
and may be justified. Indeed, several international declarations of human rights
speak about the right to procreate.®’ According to Article 16.1 of the 1978 United
Nations Declaration of Human Rights, “Men and women of full age without any
limitation due to race, nationality or religion, have the right to marry and found a

family”.

3t RicHARrD T. HuLL, ETHICAL IssuEs IN THE NEw RePRODUCTIVE TECHNOLOGIES 9 (1990) [hereinafter HutL].
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In the Philippines, the Supreme Court, in the case of Chi Min j
Appeals,? recognized the act of procreation as an obligation, not mefetll;sroe: gg%tmr'rthog
case was ox:lf.;ma.lly commenced by the plaintiff wife against her defendant hus.band
fo‘r the nullification of their marria ge on the ground of psychological incapacity. The
wife alleged the.1t during the time they were married, her husband never atterr; ted
to have sexual intercourse with her. Thus, their marria ge was never consurr{m;ied
The lower court decreed the nullity of the marriage and this was affirmed b both.
. the Court of Appeals and the Supreme Court. The Supreme Court stated thg,t:

Evidently, one of the essential marital obli ations under thy i i
“To procreate children based on the universal priiciple that procr:all*:i?)?lu(i?cil?lg:eﬁ
throt_xgh sgxuafl cooperation is the basic end of marriage.” Constant non-fulfillment
of this obligation will finally destroy the integrity or wholeness of the marriage In
the case at bar, the senseless and protracted refusal of one of the parties to fulfgill‘the
above marital obligation is equivalent to psychological incapacity.®

Moreover, there have been a few cases brought to the United States Supreme
Court that test the question directly. Aside from laws on involuntary sterilization of
men‘tally retarded persons and laws on fornication and cohabitation that attempt to
confine reproduction to marriage, there have been few attempts by the state to stop

. people from reproducing.

”In B.u.ck ©. Bell,*® the United States Supreme Court upheld a statute authorizing
thg §teqhzafion of patients confined in institutions whenever the superintendent of
said institutions shall be of the opinion that it is for the best interest of the patients
and of society that an inmate under his care be sexually sterilized.”

' Und:e'r the statute, patients who were inflicted with hereditary forms of insanity
or unbecﬂl'ty were operated on under certain safeguards provided under the statute.
The Court in this case used “public welfare” as a justification for the passage of such
astatute saying that if these defective patients would be allowed to produce children,
;Vho would most probably be defective themselves, then these patients would only
E ecc_)mg a menace to society and should, therefore, not be discharged from the
Institutions in which they were confined.

for pg)n C::a\f;rallggcasions, 1}owever, the Su}_)x‘eme Court hasindicated strong support
— inVOIvedVet iberty, particularly of marnec‘i persons.®* Although these cases have
o ol state attempts to prevc.ent married couples from reproducing, they do

uggest that the Court would recognize such aright if ever it faced a direct limitation
on a married couple’s desire to reproduce by sexual intercourse.?”

2 2 SCRA 324 (1997).
Chi Ming Tsoi v. Court of Appeals, 226 SCRA 324, 333 (1997).
“ : '
¥ 274U.8.200 (1927).
* Huw, supra note 31,
37 Id
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It must be noted, however, that at the time these cases were decided, noncoital
reproduction, that is, reproduction through artificial means such as artificial
insemination, was not referred to nor mentioned by the Court. A careful reading of
these cases will show that the Court was referring to coital reproduction as said
cases dealt mostly with contraception, sterilization, or abortion. Nevertheless, a
reading of these decisions shows that the language employed by the Court was broad
enough to extend to both coital and noncoital reproduction.

In Skinner v. Oklahoma,*® the Court said that procreation is “one of the basic civil
rights of man” and that “marriage and procreation are fundamental to the very
existence and survival of the race.” In this case, the Court declared as unconstitutional
a mandatory sterilization law for habitual criminals, otherwise known as Oklahoma’s
Habitual Criminal Sterilization Act. The Court therein held that:

We are dealing here with legislation which involves one of the basiccivil rights
of man. Marriage and procreation are fundamental to the very existence and survival
of the race. The power to sterilize, if exercised, may have subtle, far-reaching and
devastating effects. In evil or reckless hands it can cause races or types which are -
inimical to the dominant group to wither and disappear. There is no redemption for
the individual whom the law touches. Any experiment which the State conducts is
to his irreparable injury. He is forever deprived of a basic liberty.®

The Skinner decision directly supports the affirmative right to procreate. A
reading of the case, however, shows that it says nothing about whether the right to
make procreative decisions, such as choosing the method of conception, is also
fundamental. Therefore, the issue of whether a married couple may resort to artificial
means of conception without derogating against public policy was not addressed.

After the Skinner decision, the right to privacy has served as the basis for striking
down a number of laws that interfered with the individual’s decisions concerning
childbearing.®® These privacy cases involved, specifically, the decision to avoid
procreation using artificial contraceptives. But since the decision to procreate is clearly
also a decision concerning childbearing it can be argued that the affirmative right to
procreate and decisions relating to the exercise of this right may well be supported
on the basis of these decisions. .

In Griswold v. Connecticut,” the Court invalidated a statute criminalizing the
distribution of contraceptives. In declaring said statute unconstitutional, the Court
recognized a fundamental right to privacy in the marital relationship. Since the
fundamental rights provided for in the Bill of Rights were the only rights protected
by the Due Process guarantees of liberty, the Court based this newly-articulated “right
to privacy” on the Bill of Rights. The Court held that to effectuate the central rights,

3% 316 US 535 (1942).

3 Skinner v. Oklahoma, 316 US 535, 541(1942).
4 Gilbert, supranote 1, at 532.

41 381 US 479 (1965).
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qﬂxer nghts,lrelated to the Bill of Rights, must be protected as well. These related
nghts form ‘penumbras’ which, taken as a whole, constitute the general right to
privacy. Thus, beca.use‘the right to privacy is comprised of ‘emanations’ from sgveral
fupdamental constitutional guarantees, any relationship lying within this zone of
privacy must I_Je afforded the same protection as that given to the central rights
egphcttly provided for in the Bill of Rights. As such, any restrictions im H(;a%in
thfese penuprra}’ rights are subject to strict scrutiny by the Court. A stafute wilgl
mﬂ1§tand this heightened level of review if it is justified by a compelling state interest
and is narrowly drawn to express only the legitimate interests at stake.

N .In eyaluating the statute, the Court found that it implicated a relationship lyin
within this zone f)f privacy: themarriage rélationship. The Court found that thelsjta}?utg
was unnfecessanly broad and would have a “maximum destructive impact upon
.that relationship” since it (the statute) forbade the use of contraceptives rgth tﬁ
just to regulate their manufacture or sale. F e

In Eisenstadt v. Baird,” the Court invalid
. ’ ated a statute prescribing thei
(contraceptives) distribution to married istered s and
] persons only by registered ici
pharmacists. The Court held that: V7Y regisiered physicians and

If under Griswold the distribution of contraceptives to married persons carinot

?:'e proh.1b1.ted, a ban on distribution to unmarried persons would be equall
Impermissible. It is true that in Griswold the right of privacy in question inh(?red ir}:
thfe marital relationship. Yet the marital couple is not an independent entity with a
_mmd and heart of its own, but an association of two individuals each with a separate
‘ mtelle.cm.al. and emotional makeup. If the right of privacy means anything, it is the right
?ftthe xr:dzvldwzl, married or single, to be free from unwarranted governmental intrusion
c;tlizi Tsaée;s Ps}ti ;:;dsirr}z)e;ﬁt;léy) affecting a person as the decision whether to bear or beget a

. It must be n‘ot.e'd that‘ Eisenstadt supports the unmarried woman’s right to make
i]’; t_c:i:lre.a_t“)ve' decisions VYlth the same protection from unwarranted government
o aslllon: %Xenuto married couples. Since the right to procreate is a fundamental

An right, all persons must be able to exercise said ri i
et B, ¢ id right, whether that person is

exercIilg etl:; tchase_ o{l postmortem insemina.tion, however, the writer believes that the
regulatog fe rég tto procreate !Jy r_esortmg to postmortem insemination should be
oty to.m a Zpted ina Phl.llppme setting, postmortem insemination must be
the Spem ;11rr1(:_i couples. This means that only the widow shall have the right to
fromliae ol er hiieseased _husband. For al.th01.1gh single individuals are not precluded
In othe ;gw (gi c e ren, still, more protection is given by the law to legitimate families.
ot ords, the stigma attached to non-marital pregnancies has not yet been
Yy removed in our country.

\
© 405 US 438 (1972).

Eisenstadt v. Baird, 405 US 438, 453 (1972).
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Nevertheless, the Eisenstadt decision establishes a guide in defining the right to
privacy and, consequently, the right to procreate. According to the court, the right
to privacy means “...the right of the individual...to be free from unwarranted
governmental intrusion into matters...as the decision whether to bear or beget a child.”

In Carey v.Population Servs. Int’l.,* the Court found unconstitutional a statutory
provision which prohibited the distribution of non-medical contraceptives to persons
under the age of sixteen and for anyone other than a licensed pharmacist to distribute
contraceptives to persons sixteen or over. The Court therein held that:

The decision whether or not to bear or beget a child is at the very heart of this
cluster of constitutionally protected choices. That decision holds a particularly
important place in the history of the right to privacy, a right first explicitly recognized
in an opinion holding unconstitutional a statute prohibiting the use of contraceptives,
... and abortion....This is understandable, for in a field that by definition concerns
the most intimate of human activities and relationships, decisions whether to
accomplish or to prevent conception are among the most private and sensitive.*

The above-cited cases basically dealt with statutes concerning contraception.
The Court consistently upheld the right of couples to resort to the use of contraceptives
in order not to procreate. Although Philippine courts have not yet been faced with
the task of evaluating similar statutes, perhaps due to the fact that our legislature is -
not as liberated as that of the United States, the above-quoted decisions may be used
as guidelines in evaluating laws which deal with family matters. The above-
mentioned U.S. decisions explicitly declare that a person has the freedom and the
right to decide for himself or herself whether or not he or she would want to have a
child. And in the absence of any justifiable reason, this should not be interfered
with by the government. Applying such teaching to the Philippine setting, and for
the purpose of this study, the so-called “right to procreate” enunciated in said cases
should be acknowledged by the government as an existent right of married couples.

Furthermore, these mentioned cases all dealt with coital reproduction. The
Supreme Court’s statements supporting a couple’s right to marry and found a family
generally assume that reproduction will occur only as a result of sexual intercourse,
because the statements were made before IVF and widespread use of donor sperm

occurred. 3

Be it coital or noncoital, however, it is fair to say that a couple’s interest in
reproducing remains the same. The manner by which reproduction occurs is of no
moment. The basic purpose underlying a right of coital reproduction strongly suggests
as well, a married couple’s right to noncoital reproductions and, arguably, to have
the assistance of donors as needed.

The right to reproduce ihrough coital means has for its purpose the raising of a
family. It is for the same reason that couples who may not be successful in reproducing

431 US 678 (1977)
% Carrey v. Population Servs, Int’l., 431 US 678, 685 (1997).
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through natural means resort to artificial means of reproduction. As such, there
seems to be no reason for denying a married couple the right to noncoital
reproduction.

Coital reproduction is legally protected not for the coitus but for what the coitus
makes possible: it enables the couple to unite egg and sperm to acquire the possibility
of rearing a child of their own genes and gestation. The use of noncoital techniques
such as IVF or artificial insemination (particularly AIH), to unite egg and husband’s,
sperm, necessitated by the couple’s infertility, should then also be protected.*

The ma_rried couple’s right to reproduce should thus extend to noncoital means
of conception, which include the wide range of choices made possible by
developments in reproductive technology. Indeed, this right might also be found to
extend to posthumous reproduction, which might occur with stored sperm or
preembyos after the death of a spouse.”

And as mentioned earlier, the Supreme Court of the United States has yet to
have an opportunity to expressly extend the fundamental right to make procreative
decisions using the new reproductive technologies. Nevertheless, at least one district
court has done so and at least three other state courts have implied the same, as have
various commentators.* '

In Lifchez v. Hartigan,* the Illinois Abortion Law was passed. Section 6(7) of
said law prohibited the sale of or experimentation upona human fetus produced by
the fertilization of a human ovum by a human sperm unless such experimentation
was therapeutic to the human fetus. Dr. Lifchez represented a class of physicians
who specialized in reproductive endocrinology and fertility counseling. They filed
an action for declaratory judgment assailing the constitutionality of said provision.
Among the procedures that Dr. Lifchez performed on his patients which supposedly
fell within the ambit of the prohibition were in vitro fertilization and the many
techniques spawned through research into in vitro fertilization.

The Northern District Court of Hlinois struck down this provision of the law.
One f’f the reasons why the court invalidated the provision was that it impermissibly
Testricts a woman’s fundamental right of privacy, in particular, her right to make
Teproductive choices free from governmental interference. Because the language of
the statute seemingly prohibited one of the new reproductive technologies, embryo
transfer, the court explored current boundaries of the right to privacy and expanded
them to include the right to use noncoital methods to procreate. The Court held

_
* Huw, supra note 31, at 11.

7 I

“ Gilbert, supra note 1, at 536 citing Johnson v. Calvert, 19 Cal. Rptr. 2d 494 (1993); Hecht vs. Superior
Cou;t, 20 Cal. Rptr. 2d 275 (Ct. App. 1993); Lifchez v. Hartigan, 735 F. Supp. 1361 (N.D. IIL. 1990);
Davis v. Davis, 842 S.W. 2d 588 (Tenn. 1992). ’

¥ 735F. Supp. 1361 (1990).
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that it takes no great leap of logic to see that within the cluster of constitutionally a person to prbcreate. The right to

protected choices which include the right to have access to contraceptives, there must one of the rights enumeratedgundefiﬁ:rgilt]e' ?Ig;ough ot e_"PHCiﬂY mentioned as

be included within that cluster the right to submit to a medical procedure that may person which must be equally respected a n(;) ghts, is an 1r}herent right of every

bring about, rather than prevent, pregnancy. : _ justifiable reason, cannot be interfered with by}:;oetz:;fd and, in the absence of any
e.

Two recent California decisions imply the existence of a fundamental right to B. The Right T Equal Protect
’ Otection

use the new reproductive technologies to procreate. In Joknson v. Calvert, a case ‘

involving a surrogacy contract and in the Hecht case, the courts concluded that Aside from the question of wh L ) ‘

“any...effort [to inhibit the use of reproductive technology] would raise serious postmortem inseminatioh, more quezttlif; 1t l'Sllacglalfls't PUbllF policy to resort to

questions in light of the fundamental nature of the rights of procreation and privacy.”* already born. One basic question is how thlsS ‘:}iﬂd e}fmxﬁg resonce the child is
i i a9 sho e treat

i . . . . . . The issues regar ding the child’s status and inheritance rights will o tnder the l'aw.

In Davis v. Davis, a case involving the disposition of embryos conceived through subsequent chapter. But first, it is important to poj ghts will be discussed in a

said child is entitled to Equal Protection., pointoutthat u,n der the Constitution,

in vitro fertilization, the Tennessee Supreme Court indirectly extended the right to

procreate to include in vitro fertilization. There the court reasoned that:
right to equal protection refers more to the right of the child conﬁeived asa

The

[Hlowever far the protection of procreational autonomy extends, the existence result of postmortem inseminati .
of the right itself dictates that decisional authority rests in the gamete-providers child conceived through pg:;s:zg;n?nsswm bc:'dlss'ussed in greater detail later, a
' illegiti 55 o €mination is considered under our-
gltimate.® However, considering that the child is the'biological ch(i)llcllrcI);V:;s

alone, atleast to the extent that their decisions have an impact upon their individual
reproductive status... [N]o other person or entity has an interest sufficient to permit erson ! 1
P s who were validly married, it Seems more logical to confer on the child th,
e

interference with the gamete-providers’ decision to continue or terminate the IVF status of legitimacy, Th

(in vitro fertilization) process, because no one else bears the consequences of i . macy. 1he posthumously conceived child is, i :
these decisions in the way that the gamete-providers do.* rf; Omio‘tihe; children who are also biological children of t;;: ;feff:;;t:eafd dlfferil;ﬂy
arried, though not posthumousl . who are validly

AR - Yy conceived. The only dj o

It is, therefore, apparent that the Davis decision also supports the existence of a the_tnne in which conception of the children occurred IZ ?}f? enee, therefore, he§ m
fundamental right to make procreative decisions to use reproductive technology, occurred after the husband’s death. In the atter, co . OrMer case, conception
lifetime of the husband. T, conception occurred during the

and thus, a fundamental right to noncoital reproduction.
This i .
s abhotrent to the equal protection guaranteed by our Constitution 5 The

Finally, additional support for the individual fundamental right to procreate " D
noncoitally is secured through the numerous cases which recognize the fundamental €qual protection clause is a specific constitutional
- s o s ua Equali
right to be free from state interference in matters relating to family life.”? This right P erson.”” The equality it guarantees is legal equalgifyi)a::ese '(:f' e uqrahty of the
to procreate through noncoital means is a corollary of an individual’s right to privacy. equality of all. persons before the law.® Under it each ind’ividl 11S' u(siua ly put, the
And, in keeping with the individual’s right to privacy to make procreative decisions, ;q‘-_’al person in the law, which does not treat thé person diff on t;S bealt with as an
it is appropriate to give the individual the right to control the destiny of his or her €15 or what he is or what he possesses.® rerently because of who
reproductive materials.® As one writer said, these rights should be fervently protected N
because they are part of the freedom of intimate association and strongly implicate evertheless, it is an established principle i furi
. - - - e : i e in our ict
the values of caring and commitment, intimacy, and self-identification.> Protection clause does not prohibit classifii:atil:) Th iy d“fhm‘ that the equal
be reasonable. And to be 7. The classification, however, must
reasonable, such classification must: (1) rest on substantial

. i . . distincti .
Therefore, the argument that resort-to postmortem insemination is against chions; (2) be germane to the purpose of the law: i .
public policy because it will only become a breeding ground for orphaned children, conditions only; and (4) apply equally to all memti::; f} tr;lot be hmllted §§) existing
although seemingly logical and reasonable since the posthumously-conceived child L; wor dS_, as long as persons similarly situated are treated in the e wa (?ther
would definitely be born without a father, cannot override the fundamental right of Violation of the equal protection guarantee. € same way, there is no
\
See Family Code of the Philippines, art. 165,

&

% Gilbert, supra note 1, at 537; see note 48. = p
HIL. CONsT. art. ITI §1
S #S1.
57
Joa
24 a5 QUIN G. BERNAS, S, THE 1987 PriLmping ConsTruTion A Reviewsr Priver 38 (1992).
*® W
60

% Andrews, supra note 9 at 402.
Joseph J. Saltarelli, Genesis Retold: Legal Issues Raised by the Cryopreservation of Preimplantation Human
Embryos, 36 Syracusk L. Rev. 1021, 1033 (1985).

People vs. Cayat, 68 Phil. 12, 18 (1939),
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It is, therefore, apparent that treating children conceived through postmortem
insemination, more specifically, when the sperm used is that of the husband,
differently from other legitimate children conceived through natural means is a
violation of the equal protection clause of the Constitution. As stated earlier, both
kinds of children came from the gametes of their parents, the only differences being
first, the time they were conceived and second, the manner of their conception -- one

naturally, the other artificially.

It is true that under Philippine family law, the legitimacy of a child is a function
of the existence of a valid marriage between the child’s parents. It is conceded that
in the case of postmortem insemination, at the time of the child’s conception and
birth, no valid marriage existed anymore. At such time, the husband is already
deceased, thereby terminating the marriage. Following our present law on the matter,
the child wiil have to be considered as illegitimate.

But again, looking at the circumstances surrounding the case, an obvious
unfairness results. And this unfairness may be obliterated by a possible amendment
of the law, making postmortem insemination an exception to the general rule.

V. ARGUMENTS AGAINST POSTMORTEM INSEMINATION
B. Ethical Issues

As earlier stated, in the Philippines, the obligation to procreate has been
recognized by our Courts as one of the “essential marital obligations.” It is recognized
in our jurisdiction that within the context of a valid marriage, procreation is scmething

which is demandable and must be complied with.

Moreover, based on the United States Supreme Court decisions discussed earlier,

it can be safely inferred that there exists a right which may be termed “procreative

" liberty.” This right denotes freedom in activities and choices related to procreation,
but the term does not tell us which activities fall within its scope.®® There is also a
crucial distinction between actions designed to avoid procreation and those designed

to cause procreation.®?
Postmortem insemination is, of course, designed to cause procreation. In a
predominantly Catholic country whose culture looks favorably upon couples who

welcome the idea of having children, it seems the introduction of reproductive
technology such as postmortem insemination would not cause many problems

regarding its acceptance.

Noncoital reproduction, which includes postmortem insemination, does raise
the possibility of symbolic harm. Its main impact may be on the moral or religious

61 KenNETH D. ALPERN, THE ETHICS OF REPRODUCTIVE TECHNOLOGY 249 (1992).
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C. State Interest For Restricting the Use Of Postmortem Insemination

It has always been the policy of the State to recognize the sanctity of family
life® The State has always been concerned with promoting the rights of the traditional
family, that is, a family composed of the father, mother, and their children. Various
laws have been passed protecting and regulating the rights of the family, most
especially the rights of the children.

A possible state interest for restricting the use of postmortem insemination is
that the procedure is representative of future reproductive technology that, if allowed
to continue, “may lead down a slippery slope to complete genetic and technical control
of humans.”” This argument has been called “the slippery slope argument.” To
some, posthumous insemination crosses a line toward the dangerous practices created
by certain new technologies.” And as expected, many are still not open to the idea
of “tampering with nature” especially when what is at stake is human life.
Nevertheless, as mentioned earlier, there is a fundamental right of every individual
to beget children. It has also been said that it is safe io assume that procreative
liberty covers the right to noncoital reproduction. The “slippery slope argument”

cannot override this basic right.

Assuming that the government interest in creating restrictions to noncoital
reproduction in general is compelling enough to override the constitutional concerns,
each reproductive technique still has to be considered on its own merit and not
prohibited simply because other types of reproductive technologies may have
dangerous consequences. To enact a blanket prohibition would deprive a person of
his or her constitutionally protected right to procreate noncoitally even though the
exercise of this right would not involve any of the state’s anticipated dangers — a

violation of due process.”™

A second state interest is the protection of the child.” There is the fear that the
child might suffer certain negative effects when the child discovers that he or she
was conceived by a dead man. This might cause some kind of trauma on such child.
This is mere speculation and like the slippery slope argument, it is only an anticipated
danger. Moreover, the fact that the child was brought into this world, albeit by artificial
means, is still better than the child never having been born at all. Besides, once the
child is born, he or she shall still be entitled to the same protection given by existing
laws to children born naturally. He or she shall be entitled to the same love and care
from his or her surviving parents. Thus, concern for the effects which may possibly
be caused by the child’s discovery of how he or she was conceived is not a sufficiently

7 PuiL. CoNsT. art. IT, sec. 12.
7' Gilbert, supra note 1, at 544, citing John A. Robertson, Embryos, Families and Procreative Liberty: The
Legal Structure of the New Reproduction, 59 CaL. L. Rev. 1023 (1986).

72 Id. at 545.
. Id. at 546.
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V1. THE RIGHT OF A MAN TO - BEQUEATH HIS SPERM:
Is SPERM PROPERTY OR LIFE?

The question of a married couple’s right to procreate and to resort to artificial
means of reproduction having been answered, the next issue which must be taken

up is the right of a man to bequeath his sperm to his wife.

Whether a man has a right to bequeath or to donate his sperm depends on the
manner in which a man’s sperm is to be categorized. If sperm is to be considered as
property, then a man has a right to do whatever he wants with it, subject to the laws
regulating the use of property. Another way of categorizing sperm is to classify it as
human biological material (such as an organ, human tissues, anatomical human
remains or infectious waste) over which the person from whom it is drawn has no
ownership or possessory interest once it leaves his body.™® Still another option is to
view sperm as a unique kind of property because of its potential for human life.”
The man from whom it is drawn retains ownership and possessory interest over the
sperm.*® Such classification empowers the sperm depositor with primary decision-
making authority in the use of his sperm for reproduction, consistent with a person’s
liberty to procreate or to avoid procreation.® Present sperm bank policy regarding
anonymous donors coincides with the view of sperm as a unique type of property;
that donors are required to waive their rights to the sperm is an acknowledgment by
the sperm banks that the donor indeed owns his sperm.®

The sperm depositor should indeed retain an ownership interest in the sperm
when heis alive. After his death, however, if he had ownership interest in the sperm,
awoman would only be entitled to use it for postmortem insemination if the decedent
bequeathed it to her or if she were the beneficiary of the estate of which it would
become a part. Because of the sperm’s potential for human life, the woman requesting
the use of the sperm to procreate should, in some cases, be granted her request even
if she does not have a property interest in the sperm. Therefore, consistent with the
view of sperm as a unique type of property, the sperm donor, while still living, should
have an ownership interest in the sperm, since he will be alive to bear the consequences

of it use.

When the sperm depositor is dead, the sperm’s unique characteristics, and its
potential for human life, combined with the woman'’s right to procreate, should
sometimes override the decedent’s property interest in the sperm. Consequently, a
request to use the sperm for postmortem insemination should sometimes be
entertained even when the woman does not “own” the sperm. This way, the potential
for human life will be realized and, at the same time, the decedent will not be adversely

affected.®

7 Gilbert, supra note 1, at 547.
» [d. at 548.

8 Id.

8 I

8 Id.

8 Id. at 549.
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consent (since his physicians did not inform him that his cells were being used for

research). The Court therein held:

Neither the Court of Appeal’s opinion, the parties’ briefs, nor our research
discloses a case holding that a person retains a sufficient interest in excised cells to
support a cause of action for conversion. We do not find this surprising since the
laws governing such things as human tissues, transplantable organs, blood, fetuses,
pituitary glands, corneal tissue, and dead bodies deal with human biclogical material
as objects sui generis, regulating their disposition to achieve policy goals rather
than abandoning them to the general law of personal property..*

Lacking direct authority for importing the law of conversion into this context,
Moore, relies, as did the Court of Appeal, primarily on decisions addressing privacy
rights. One line of cases involves unwanted publicity...” These opinions hold that

proprietary interest in his own likeness and that unauthorized,

every person has 2
pusiness use of a likeness is redressible as a tort. But in neither opinion did the

authoring court expressly base its holding on property law.”

In the end, the majority cited three reasons for refusing to extend the conversion
theory to Moore’s situation: (1) the policy interest in encouraging medical research
and development; (2) the legislature is better suited to address the scope of property

rights in the human body; and (3) the tort of conversion is not necessary to protect

the patient’s rights.

B. York v. Jones™

Before the Hecht decision, York v. Jones was the only decision which recognized a
property right in human cells. Although this case involved the question of property
interest in a frozen embryo, the decision may still be used by analogy in addressing

the question of property interest in sperm.

n York and Risa Adler-York were the progenitors of the
cryopreserved human pre-zygote atissue in this case. Plaintiffs were married in1983

and had been attempting to achieve a pregnancy since 1984. Because of damage to
Mirs. York’s remaining fallopian tube, the Yorks were unable to achieve a pregnancy
through normal coital reproduction. They were advised that through in vitro
fertilization, they would be able to become the parents of their own genetic child.
Thus, the Yorks were accepted into the IVF program at the Jones Institute in Norfolk,
Virginia, which, later on, housed their frozen embryo. At the time the Yorks entered
the IVE program in Norfolk, they were residents of New Jersey. During the course
ks moved to California. They asked the Jones Institute to transfer

of treatment, the Yor!
the frozen embryotoa hospital in California. There, another doctor was to thaw the

Plaintiffs, Steve:

% 1d. at 156.
st Cases cited were Lugosi v. Universal Pictures, 25 Cal. 3d 813, Cal. Rptr. 323, 603 P2d 425 (1979) and
Motschenbacher v. RJ. Reynolds Tobacco Company (9th Cir) 498 F2d 821(1974) [interpreting Cal.

law].
22 Id.at156-7.
% 717 F Supp. 421 (ED- Va. 1989).
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C. Davis v. Davis®®

The case began as a divorce action wherein a Tennessee couple fought over
custody of seven frozen embryos created from the couple’s reproductive cells. Mrs.
Davis wanted the embryos so a doctor could implant them in her uterus. Mr. Davis,
not ready to parent a child, wanted the embryos left frozen.

The Tennessee Supreme Court rejected the York court’s suggestion that the frozen
embryo’s are subject to property rights. Specifically, the Davis Court criticized the

York court for assuming that the Yorks had property in the embryo. The Davis Court Thecourtalso d ;
found that embryos are neither life nor property, but their legal status lay somewhere the issue of who o‘::r(:te (hat while none of the laws onartificial inseminat;
Fm l;;elt'we;n.‘ Ixt;’ so ?ﬁ)_ldllngt, tlc\ie 'lznnessee Supreme Court relied on The American alsoacknowledged th: Zﬁ:ﬁé:f;?ﬁganskzgeneraﬂy treat sperm 2:;?2:‘;‘ t;d;l;ess
ertility Society’s ethical standards. , : rSoci . . The
Y . :;2 Ipr0perty of the donors. Reliance ?«lras afs?,/s ﬂocilgon that gametes and Concept}i,
o ; o
- Specifically, the Ethics Committee of The American Fertility Society defined the that ngnza:té;‘:gef by the court between spermpand »frg;e;hee li avis decl31.on.. An
follc?wing ethical' [‘)osi‘tions on the status of embryos: ('1) the pre-embryo is a human tissue because it is * or til;l purpose ,Of artificial insemihation is zmr,-ﬁs ;11112 1;1 found
subject after fertilization and must be affo;ded fhe rights of a perscn; (2) the pre- the court reasonedgt;}ilmt hc material’ that can be used for reproduction.” F T human
embryo has the same status as all other human tissue, and subject to the consent of fertilization h at t e value of sperm lies in its potential t - urth‘ermore,
those who have decisiorm-making alfthority over the pre-embryo, no limitations in the namrcle%)?o“v’:n:;l}?i birth. It concluded that when Kane dieg Chr:a;‘ae da Ch{ld after
should be placed on actions taken with pre-embryos; (3) the pre-embryo deserves the use of his sperm f, P to the extent that he hag decision maléing auﬂii n 1_rt1;erest
or reproduction, " ority as to

greater respect than that accorded to human tissue, but not the degree of respect
given to actual persons. The Davis Court found the intermediate position persuasive
and concluded that “pre-embryos are not strictly speaking either “persons’ or
‘property,’ butoccupy an interim category that entitles them to special respect because

of their potential for human life.”

Thecourt also e€xamined -
, . the definiti .
Kane’sinterest “j © Tution of property in Californi
That deﬁnitiosn sﬂtietﬁzttwe of owl?efship" fitinto Cal?f’omia’s d(;mﬁmléhi)l:ldol;ournd that
and includes both rea] groperty Is "anything that may be the subject of o A
and personal property and any interest therein.” T‘?lllnersm}:
. e courf

The Court further held that while the Davises did not have a “true property nirisdict: ; i
interest” in the embryos, they do have an interest in the nature of ownership tr:) the Jurlsdiction regarding the disposition of the sperrn. and the probate court had
extent that they have decision-making authority concerning disposition of the
preembryos, within the scope of policy set by law. Davis did not address the legal
status of gametes individually, but only addressed the legal status of the embryo.
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In finding that a property right exists in sperm, the Hecht Court relied on Davis
and distinguished Moore on its facts and procedural posture. Interestingly, the Hecht
court did not rely on York, the only case to hold that individuals may retain property

rights in their cells.

% Collins, supra note 87, at 666, discussing Davis v. Davis, 842 S.W. 2d 588 (Tenn. 1992).

]m\
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. IEGO L.

- 1167, 1171 (1995).
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pecuniary value to its possessor.””” The human body and its component parts,
including human sperm, are not market goods. Strictly speaking, human sperm
cannot, be valued like other kinds of property. Because of its potential for human
life, human sperm cannot be indiscriminately disposed of by the donor despite his
interest in it as owner. This then brings us back to the point of allowing the government
some form of regulation, not total restriction, in the application of postmortem

insemination. This may be done through proper legislation.
VII. OTHER IMPORTANT ISSUES WHICH MUST BE ADDRESSED
A. The Question of Status: Is The Child Legitimate or Illegitimate?

Should a child conceived and born through postmortem insemination be
considered legitimate or illegitimate?

Article 164 of the Family Code of the Philippines provides that children conceived
or born during the marriage of the parents are legitimate. For a child to be considered
as legitimate, he must at the very least be either born during the marriage of his
parents even though conceived before the marriage, or conceived during such
marriage even though born after the termination of the marriage. The problem
concerning the status of the child resulting from postmortem insemination steins
from the fact that said child is conceived and born after the death of his father—
meaning, after the termination of the marriage of his parents.

According to Article 165 of the Family Code, children conceived and born outside
a valid marriage are illegitimate, unless otherwise provided in this Code (ernphasis
supplied). The Family Code itself provides for exceptions to the rule that children
conceived and born outside a valid marriage are illegitimate.

Under Article 54 of the Family Code, children conceived or born before the
judgment of arnulment or absolute nullity of the marriage (where the ground for
voiding the same is the psychological incapacity of one spouse to perform his or her
marital obligation) has become final and executory shall be considered legitimate.
Also, under the same Article 54, children born out of a subsequent void marriage
due to the contracting parties’ failure to comply with the mandatory provisions of
Articles 52 and 53 of the Family Code shall likewise be considered legitimate. It is
clear therefore that unless considered otherwise as an express exception by law, a
child born outside a lawful wedlock shall be illegitimate.'?

Does this mean, then, that since the Family Code does not provide as one of the
exceptions the case of the posthumously-conceived child, said child should be
considered outright as illegitimate? A strict application of the Family Code yields
an affirmative answer. However, wouldn’t this be unfair and unreasonable
considering that the child was the product of the union of the sex cells of two persons

who were previously married?

101 FepERICO B. MORENO, PHILIPPINE Law DICTIONARY, 756 (1988).
102 MELENCIO STA. MARIA, FaMiLY ReLaTIONS Law, 192 (1991).
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It can be inferred, that the main reason the issue of postmortem insemination
was not brought up was that there had not yet been such a case in the Philippines. It
was for the same reason that in-vitro fertilization and implantation was excluded
from the coverage of the provision. During the deliberations, Justice Puno suggested
that, to clarify that they are excluding in-vitro fertilization and implantation, the phrase
“of the wife” should be inserted between “artificial insemination” and “with the
sperm.”'” This suggestion was approved by the Commmittee. Therefore, it can be
safely inferred that the provision was meant to refer strictly to artificial insemination,
that is, insemination with the sperm of the husband or of a donor other than the
husband, done during the lifetime of both the husband and the wife, and with their

written consent.

That the child conceived during postmortem insemination should be considered
illegitimate under the present law is further emphasized by Article 169 of the Family
Code, which provides: “The legitimacy of a child born after three hundred days
following the termination of the marriage shall be proved by whoever alleges such

legitimacy or illegitimacy”.

In other words, even if the child was born of the union of two persons who were
validly married, if the child was born after three hundred days tollowing the
termination of the marriage—by death, annulment of marriage, declaration of nullity
of marriage, or legal separation—said child shall not enjoy the presumption of
legitimacy. The absence of a presumption of legitimacy can be explained as follows:

Ordinarily, a woman carries a child approximately between 270 to 280 days
after its conception. Generally, experience shows that the longest period of gestation
is 300 days. However, it is improbable that there can be shorter gestation periods.'®

... In the absence of any subsequent marriage after the termination of thef irst
marriage, the father of the child born after 300 days can be anybody. This includes
tah husband of the previous marriage as it is not improbable that the gestation period
may even extend beyond 300 days. As a matter of fact, there have been cases where
the gestation period reached 330 days.'®

A posthumously-conceived child, on the other hand, is born and conceived
outside the 300 day period. As such, the child cannot even avail of Article 169. He
cannot even prove that he is legitimate simply because under the law, he is not.

It is apparent that our presentlaw’s answer to the question of the posthumously-
conceived child’s status is that there is no other choice but to treat said child as
illegitimate, notwithstanding the circumstances of the case. Although the law
provides an answer to the issue of legal status, it is still unable to settle the controversy.
An application of the law leaves us with an obviously unfair and questionable

7 Xd. at5.
18 Sra. MARIA, supra note 102, at 201.
1 Id. at 210, citing Ousley v. Ousley, 261 SW 2d 817.
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According to Article 777 of the same Code, “The rights to the succession are

transmitted from the moment of the deathof the decedent.” Inother words, succession
opens at the moment of the death of the person whose succession is in issue.

Under the law, the posthumously—concieved child, having been conceived after
d to inherit whether testate or intestate. On this

the death of his father, is incapacitate
point alone, \nfairness results since in such a situation, a biological child is being
denied the right to inherit from his father’s estate.

ode took effectin 1950. 1tis safe to assume
hen postmortem insemination could not
It is thus apparent that this provision of
odate the situation of the posthumously—
Je that in order for a person to be
he must at least be conceived at

It must be remembered that the CivilC
that the Civil Code was drafted at a time w
have been contemplated by the legislators.
the Civil Code has to beamended to accomm
concieved child as an exception to the general ru
able to inherit, whether as an heir, legatee or devisee,

the moment of the decedent’s death.
Nevertheless, amending the said proviéion of the Civil Code accordingly (withoui
amending the Family Code) will not totally resolve the controversy. Assuming that

herit, there is still the question of the

the law is amended to allow the child to in
manner by which said child should inherit. In fact, if Family Code is to be applied
strictly, the posthumously—concieved child shall be accorded the status of an

illegitimate. Consequently, said child shall inherit asan illegitimate child.

end in the area of law-making is to protect the rights of
hed to the status of an illegitimate child has not yet been
grants more successional rights to legitimate children.

While the present tr
children, the stigma attac
removed. Our present civillaw

Article 886 of the Civil Code of the Philippines enumerates those who are

considered compulsory heirs, namely:

(1) Legitimate children and descendants, with respect to their legitimate parents

and ascendants; .
(@) Indefaultofthe foregoing, legitimate parents and ascendants,

to their legitimate children and descendants;

~(3) The widow or widower;
4) Acknowledged natural children, and children by legal fiction;

(5) Other illegitimate children referred to in Article 287.

with respect

the distinction between the different classes

Under the Family Code, however,
ed, thus leaving only two classes of children:

of illegitimate children has been remov
Jegitimate and illegitimate.
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VIII. POSSIBLE SOLUTIONS TO POSTMORTEM
INSEMINATION-RELATED ISSUES

The issues concerning postmortem insemination may be addressed or resolved
in several ways. These solutions can be termed the judicial solution, the human
solution and the legislative solution. As will be shown, however, the judicial solution
and the human solution may not completely solve the problem, thereby making the
need to resort to the legislative solution even more pressing.

A. The Human Solution

The simplest solution would be for a man intending to father children
posthumously to explicitly provide for such a child or children in a will. The will
could include, in the interest of the finality in the distribution of the estate, a cut-off
date before which the birth must occur to receive the irheritance.™ The provision
could also limit the number of occasions of birth (not the number of children since
there might be multiple births)."®> However, whether the decedent may bequeath
his sperm to a woman other than his wife is a totally different question. For our
purposes, the right to bequeath a man’s sperm must be limited to his wife. Corollarily,

only the widow shall have the right to the decedent’s sperm.

Although logical and practical, this solution becomes questionable in light of
article 1025 of the Civil Code which, as earlier discussed, incapacitates or prevents a
posthumously-conceived child (particularly if conceived after the decedent’s death)
from inheriting from his deceased father’s estate. The human solution will only
become a solution after the law has been amended accordingly.

B. The Judicial Solution

One way by which the question regarding the child’s status may be settled would
be for a court to issue a judiciary decree authorizing the child’s right to inherit in
cases where the decedent explicitly provided for such a child in a will or where
evidence of the decedent’s intent to father such a child by his wife exists. In a situation
where evidence of intentislacking, any resulting child should be barred from claiming
a part of the decedent’s estate. In other words, it permits the child to inherit only
when the decedent truly intended to have such a child and assumes that the decedent
would have provided for the child had he been able to do so.""

Unfortunately, under the present law, the posthumous child does not have the

B2 Gilbert, supra note 1, at 556.
13 Id

n Id
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ca}?aci't}‘r to in}}erit; adecree of the court authorizin
’to ].ud'1c1_al legislation. Such an act is in dero,
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IX. PROPOSAL FOR LEGISLATION REGULATING POSTMORTEM
INSEMINATION IN THE PHIILIPPINES

Since the only issues concerning postmortem insemination which seem to remain
unresolved are those concerning the posthumously-conceived child’s status and his
inheritance or successional rights, the laws which have to be closely examined are
the Civil Code and Family Code. While they provide clear-cut answers to these
issues, the resulting unfair situation brought about by the application of said laws
cannot be justified. Amendments to these laws are in order to remedy this unfair

situation.

The Status Issue

For easy reference, the pertinent provisions of the Family Code which need to
be amended are the following:

Article 164. Children conceived or born during the marriage of the
parents are legitimate.

Children conceived as a result of artificial insemination of the wife with
the sperm of the husband or that of a donor or both are likewise legitimate
children of the husband and his wife, provided, that both of them authorized
or ratified such insemination in a written instrument executed and signed
by them before the birth of the child. The instrument shall be recorded in
the civil registry together with the birth certificate of the child.

Article 169. The legitimacy or illegitimacy of a child born after three
hundred days following the termination of the marriage shall be proved by
whoever alleges such legitimacy or illegitimacy. '

As an amend amendment of Article 164, the following may be added:

Children conceived through artificial insemination of the surviving wife
with the sperm of the husband after the death of the husband (postmortem
insemination) shall be considered legitimate, provided, that there is written
consent of the husband to the effect that he intended his sperm to be used
for the purpose of conceiving his child subsequent to his death.

Article 164 will thus read as follows:

Article 164. Children conceived or born during the marriage of the
parents are legitimate.

Children conceived as a result of artificial insemination of the wife with
the sperm of the husband or that of a donor or both are likewise legitimate
children of the husband and his wife, provided, that both of them authorized
or ratified such insemination in a written instrument executed and signed
by them before the birth of the child. The instrument shall be recorded in

conc
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the civil registry together with the birth certificate of the child

lSons}tlent of the husband to the effect that he inten,
or the purpose of conceiving his child subsequent to his death

Provision, before the child conceived as a result of
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The Inheritance Issue.

For easy reference, the provisions of the Civil Code which needs to be
amended is as follows:
o inherit, the heir, devisee or

Art. 1025. In order to be capacitated t
except in case

legatee must be living at the moment the succession opens,

of representation, when it is proper.
A child already conceived at the time of the death of the decedent is
capable of succeeding provided it be born later under the conditions

prescribed in article 41.

child conceived through postmortem

As an amendment, the case of a
eption. The amended provision should,

insemination shall be provided as an exc
therefore, read as follows:
citated to inherit, the heir, devisee or legatee

the succession opens, except in case of
and in the case of a child conceived through

Art. 1025. In order to be capa
must be living at the moment
representation, when it is proper,
postmortem insemination.

eath of the decedent is capable

A child already conceived at time of thed
prescribed in

of succeeding provided it be born later under the conditions

article 41.

With the proposed amendments to both the Family Code and_the Civil Code,
the unjust situation is remedied. The posthumously—conceived child can now be
conferred legitimate status with all the corresponding rights granted by law to
legitimate children, including the right to inherit.
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X. CONCLUSION
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