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session, building of improvements and tender of payment amounts to partial 
performance. ORTEGA v. LEONARDO, G.R. No. L-11311, May 28, 1958, 

REMEDIAL LAW EviDENCE - IT Is WELL SETTLED IN THIS JURISDICTION 
THAT THE STATUTE OF FRAUDS Is APPLICAFLE ONLY TO EXECUTORY CONTRACTS, 
THAT ARE TOTALLY OR PARTIALLY PERFORMED. - Plaintiff 'Rosario Carbonel 
alleged that she purchased a parcel of land from Jose Poncio, advancjng 
part of the price and the balance to be payable upon the execution of the 
deed of conveyance. One of the conditions of the sale was that the defendant 
would\"<;ontinue staying in said land for one year, as evidenced by a document 
signed by the latter. Poncio refused to execute the deed of sale and con· 
veyed th~, the parcel of land to the other defendants. During the trial, the 
plaintiff irltroduced oral evidence to prove the sale. The defendant moved 
to dismiss tne case upon the ground that the cause of action was unenforce­
able under the Statute- of Frauds. The lower court granted the motion. 
Hence this ippeal: · ·Held, It is well settled in this jurisdiction that the Sta· 
tute of Fralils is applicable only to executory contracts, not to contracts 
that are totally or partially performed. CARBONNEL v. PONC!O, G.R, No, L-11231 
May 12, 1958. 

REMEDIAL LAW EVIDENCE- ALIBI Is AT BEST A WEAK DEFENSE AND CAN· 
NOT PREVAIL OVER THE TEsTIMONY OF TRUTHFUL WITNESSES. Ruben Rodri· 
guez; Leonardo Alvarez, Ernesto Desiderio and Felipe Tan were charged 
in the CFI of Manila with the crime of murder. During the trial it was 
established that Eulogio Tagle W!iS murdered by the accused. Upon Deside­
rio's surrender to the authorities, be gave an extrajudicial conression which 
was subsequently reduced to writing. At the trial, Desiderio was utilized 
as Government witness and his testimony was in substance the same as 
his extrajudicial confession. His testimony was corroborated. The other 
accused alleged the defense of alibi. To establish this defense, they pre­
sented relatives who testified that they were not at the scene of the crime. 
The counsel for the defendants submitted a motion for new trial based on 
newly discoverecl evidence consisting of -an affidavit of Ernesto Desiderio 
retracting the testimony he had given on the trial. The resolution of the 
motion was deferred until the consideration of the case on the merits. The 
defendants appealed. Held, alibi is at best a weak defense and cannot pre­
vail over the testimony of truthful witnesses. The motion for new trial is 
denied. The retraction should not be given any con~?ideration. PEOPLE v. 
RODRIGUEZ, G.R. No. L-11498, May 30, 1958. 

REMEDIAL- LAW- SPECIAL PROCEEIJUiGS THE PROBATE COURT HAS Ju-
RISIJICTION TO ORDER THE CONFISCATION AND EXECUTION OF THE BOND OF THE 
EXECUTOR OR ADMINISTRATOR WITHOUT FIRST DETERMINiNG THE LIABILTY OF 
'I'Hl:l EXECUTOR OR ADMINISTRATOR AND THAT OF TH>; SURETY IN A SEPARATE ACTION. 
-In a special proceeding pending before the respondent Judge, the petitioner 
posted an executor's bond in favor of Executor Tagakotta Sotto. On April 
1955, Sotto was relieved of his trust for failure to perform his duties as 
such executor. On August 20, 1955, the court ordered the confiscation of 
Sotto's bond for failure to render an accounting as ordered by the Court. 
The court granted an extension within which to render an accounting, but the 
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petitioner failed to cause the submission of the accounting. On October 31, 
1955, the court issued a writ of execution of the bond. The petitioner in­
stead of filing a notice of appeal asked for another extension, which was 
denied. Subsequently, the petitioner moved to annul the order of confis· 
cation and executing on the ground that the court was without jurisdiction 
to issue such order, for the liability of the executor and that of the surety 
must first be determined in a separate action. Held, the probate 'court has 
jurisdiction to order the confiscation and execution of the bond of the execu­
tor or administrator without first determining the liability of the executor 
or administrator and that of the surety in a separate action. PACIFIC UNION 
INSURANCE CO. v. NARVASA, G.R. No. L-10696, May 28, 1958. 

COURT OF APPEALS 

CIVIL LAW LEASE UNDER ARTICLE 1687 OF THE CIVIL CODE, AFTER THE 
EXPIRATION OF THE LEASE, THE COURT Is GRANTED DISCRETION WHETHER TO 
FIX A LONGER TERM OR NOT. The plaintiff company was the owner of 
an old building. By virtue of a verbal contract with the defendants, the 
latter were permittei! in 1947 to occupy it with a monthly rental of f300. 
The rental was subsequently increased, because the defendants occupied ad­
ditional space. No fixed duration was agreed upon by the parties. In the 
oral contract, there was a prohibition against the introduction of repairs and 
improvements on the building and the subleasing of the same without the 
knowledge and consent uf the plaintiff. During the lease, the defendants 
violated this prohibition. The plaintiff, upon discovery of the acts of the 
defendants, notified the latter in writing to vacate the premises and de­
clared the lease terminated as of October 31, 1954. The defendants refused 
to vacate the premises. An action for unlawful detainer was commenced 
in the Municipal Court. The defendants claimed that the lease was with· 
out a definite period and that it was agreed that the building would remain 
leased for such length of time as the defenriants would have need of the 
property. The Municipal Court rendered judgment for the plaintiff. The 
defendants appealed to the Court of First Instance, which judgment ren­
dered also for the plaintiff. The defendants appealed, contending among 
other things, that under Article 1687 of the Civil Code, the court must 
mix a longer term for the lease after the same has expired. Held, under 
Article 1687 of the Civil Code, after the expiration of the lease, the ,court 
is granted discretion whether to fix a longer term or not. In the exer· 
cise of this discretion, the court takes into consideration the 'peculiar cir­
cumstances of the case, such as the length of time of occupancy after the 
demand by the lessor, the availability of housing facilities, the manner the 
lessee has complied with his ubligations, and the like. The defendants open­
ly disregarded the prohibition, and therefore, should not be entitled to the 
period of grace granted under Article 1687. SUSANA REALTY INC. 11. DE GUZ· 
MAN, CCA) G.R. No. 16738-R, December 11, 1957. 

CIVIL LAW - PARTNERSHIP IN DETERMINING WHETHER OR NOT A PAR· 
1'!CULAR TRANSACTION CONSTITUTES A PARTNERSHIP AS BETWEEN THE PARTIES, 






