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GOOD FAITH IN COLLECTIVE BARGAINING *
Manuel S. Tigoqui** |

WHAT CONSTITUTES SUFFICIENT COMPLIANCE WITH
THE DUTY T0 FURNISH INFORMATION

Compliance with the duty regarding the disclosure of Wwage
. data is not as simple as handing over to the union in neatly typed
* sheets the information it has requested. Other circumstances fre-
uently exist which modify the degree or form of disclosure. The
loyer may not have all the information the union requests;
the infcrmation may be so voluminous that the time factor or
expenses handicap the employer; or the union may be insisting
that its own men should be the ones to check the data, to mention
3 few instances. When one or more of these circumstances exist,
in what light should the degree or form of disclosure of bargain-
ng information by the employer be interpreted, the union claiming
at the information disclosed is not sufficient to enable them to
bargain intelligently?

In the Tex-Tan Inc.*s case, the employer had utilized a com-
eX time study method to establish piecework rates to standard
me rates for various jobs. The union requested certain informa-
1 80 as to be able to understand the employer’s method of fixing
tes. The employer did furnish certain information, but this infor-
?,tionr was insufficient. In spite of a series of requests and con-
nices the union still did not have the information it needed to
lyze the employer’s method. In response to one request, the
: ployer offered to allow the union access to all its records with
o T————
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permission to copy any material it desired. The union declined on
the ground that only the employer could collect and-organize the
needed material in an understandable form. The employer refused
to do this due to the high cost. However, the employer was cour-
teous and cooperative to a . union time-study engineer who was
brought in to make a spot check of the time-study method, and
it consistently offered to include a clause in the contract to allow
later on the checking of its rates, as it was anxious to consummate
the contract and effectuate new rates for modernized jobs.

The Board azreed with the trial examiner’s finding that the
employer had not unlawfully refused to furnish information re-
quested by the ‘union, since the employer’s offer to give: the union
access to its records, its willingness to allow checking of rates after
the contract was executed, and its cooperation with the union time-

study engineer indicated that a refusal to furnish more information

was not done in bad faith.

‘The Board’s decision seems to indicate that the employer had
already fulfilled the obligation the law requires of him under the
circumstances. In order to fulfili this obligation, the law does not
compel him to go beyond the circumstances in which he finds him-
sélf in. In effect, the employer has reasonably complied with the
mandate of the law and this is all the law requires of him.s°

" Once more the decisions are passing'intor the subjective realm
of the law. Although it was not even intimated, the Board in effect
considered the totality of the acts and circumstances of the situa-
tion in arriving at its conclusion.

Needless to say, this has many pitfalls. As shown. in this
instance, the union was stymied by the complexity of the data which
only the employer could unravel. Still the employer’s reasons for
not giving the information were excusable to the Board. To a
certain extent the employer could deliberately bring this about.
But then in the future, if the Board finds this situation to unduly

hamper the union in bargaining intelligently, it may compel the

employer to provide the data in spite of its complexity, perhaps

so J.I. Case- Co., 118 NLRB 520 (1957). The Board held that a request for
wage information though voluminous was not unduly Dburdensome on. the em-
ployer since the records were collected in centralized files and all that is neces-
sary was for the employer to make reasonable arrangements with the union

for obtaining the requested data.
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sharing costs with the union. This is part of the evolution of the
law.

Furthermore this rationale is in consonance with the under-
lying crux of the Truitt doctrine with respect to both the majority
and minority rules regarding good faith bargaining.

Justice Black speaking for the majority said:

- Fach case must turn upori its particular facts. The inquiry must always
_be whether or not under the circumstances of the particular cese the sta-
tutory obligation to bargain in good faith has been met.

On the other hand Justice Frankfurter speaking for the minor-
ity relied on the totality of the conduct of the parties as deter-
_ minative of a good faith finding. These different approaches to
- good faith bargaining fitted into this bargaining situation.

In Yakima Frozen Foods® the trial examiner found the em-
ployer to have bargained in bad faith by refusing to furnish the
union with information to substantiate its plea that its financial
condition did not warrant a wage increase.

The Board, in rejecting this finding, relied on the following
acts. It noted that the respondent offered .the union its most,
ecent balance sheet; that it permitted verification of such balance
sheet by a licensed accountant or a C.P.A.; and -that the
Tespondent offered to submit its books to a full audit in respon-
dgnt’s office by a licensed public accountant or a CP.A. designated
Y a union, provided the union paid the cost of the audit. These
tfers were never changed or withdrawn.

The union’s reply was:

We would not agree to obtaining a C.P.A. and we would not direct

uestions to your auditors. We are not obliged to do this. We are not

:’é‘:’lg tu agree to your stipulation because we dom’t have to. We agree

fnsis 1€y are not unreasonable but we will not agree to them. The union
: sls on being present when the books are audited.

The Board found:

Ender the Truitt principle, the obligation to furnish substantiating
thece does not “automatically” follow a claim: of inability to pay, nor

employee obliged to substantiate the claim; it is enough if the em-
€T attempts to substantiate it. (emphasis supplied)

l,igati(‘:;e hold on the facts presented that the Respondent satisfied his ob.
under the Truitt doctrine. The offer that the Respondent made to

1130 NLRB 1269 (1951).
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permit his books and records to be audited was a reasonable one. Trle
condaitions that the Respondent imposed on gzudit cannot be said to
been unduly burdensome or restrictive on the union. And nothing that ihe
Respondent said or did, with respect to the offer, or the events which pre-
ceded the offer, demonstrates that the Respondent, was rot acting in gobd
faitl.

Does this decision show a crack in the doctrine requiring the
disclosure of financiai data by the employer, the issue of the
employer’s inability to satisfy a wage increase having been raised?
The Board here in effect says that the rule requiring the disclosure
of financial data is not absolute, quoting quite appropriately the
Truitt case. The employer may now be excused from this obliga-
tion if it “ attempts to substantiate its position.”

It should be noted that the union thought that its position

was absolute. It even conceded the reasonableness of the emplo-
yer’s stand. Apparently, it believed that since the employer’s in-
ability to pay had been raised, their right to receive financial data
or to dictate the terms of its disclosure, was absolute.

This decision may he the foundation of what we may for the

moment call, the “reasonableness of the employer’s offer rule.””
It is noted however that the reasonableness of the employer stems

In part irom the unreasonableness of the union.®

In Federal Dairy Company Inc.,” the employer claimed finan-

cial inability to grant a wage increase with no disclosure of proper °

financial data.
The Board found as follows:

Respondent contends that it in fact offered adequate information to
support its ‘inability to pay plea’. The record we find does not support this
cortention. According to the credited evidence (there was a great deal of
coniusion as to the correct transcript, the Board relying on the Trial Examn-
iner's version) the record shows only that at a meeting with the Foderal
and State conciliators . . Respondent offered to permit a check of its
books by any outside accountant whom the conciliators chose. The union de-
clined the offer. Respondent’s counsel then said to the union, ‘We’ll not
give you the records, the CPA papers, and you have no right to them.”
In these circumstances, like the Trial Examiner, we find Respondent did

S!NLRB v. Truitt, 351 U.S. 149 (1955).
heretofore taken the position in cases such
the information is made in a manner not so

. And in this case the Board has held
position requires no more than ‘reasonable

53130 NLRB No. 85 (1961).

“In any event, the Board has
as these that ‘it is sufficient if
burdensome or time consuming’
substantiation of the company's *
proof’.” :

have. .

..not meet its obligation to furnish the union, upon request, and in good
- faith, with information to substantiate its plea‘of ‘inability to pay.’

Does this case square with the Yakima Frozen Foods case,
" supra? Did not the employer offer to have the concihatqrs name
"an outside accountant to check its books? It seems tht‘e Board
did nct give much merit to this sole factor. The employer it seems
shouid not have slammed the door to the possibility of disclosure
- of financial data. It could have said: “we believe this offer is a
reasonable one. The union is free to avail itself of the information
sought through these means at any time it wishes .to.” The enuv
ployer, however, practically withdrew its offer as evidenced by the
counsel’s remarks. This could have been a basis for the Board’s

conclusion.
In Albany Garage* the court found the offer of the following
information sufficient:

In this connection, we note specially that as soon as they.(the em-
" ployers) closed their books for the year ending Dec. 31, 1957, the Respondents
:voldntarily furnished the union with a financial statement for that year:
ogether with a comparative sales and profit statement for the years 1558
and 1957; that no question was ever raised regarding the actual accuracy
of thc financial information submitted to the union; that the statements
furnished were accepted as adequate by the bank with which Respondent’s
were. doinig business with. by the Bureau of Internal Revenue, and by Rfes-
- pordlent’s stockholders; that the Respondent’s had furnished the union vw1th
he same type of information during negotiations in the preceding years,
nd the union never rejected the information as inadequate.

WAIVER

The defense of waiver by the union of its right to bargaining
nformation has been asserted now and then by the employer.
the Berkline Corp. case,” this issue was squarely resolved by the
Board. While negotiating for a new contract, the union asked the
¢mployer if he had any written shop rules. The employer replied
that he saw no need to codify the company’s rules since this would
Merely create confusion. The union representative agreed that it
WoulG not be necessary for the employer to reduce his rules into
Writing.

A year later, the parties were bargaining for a new contract.
+The ‘union then requested- the company’s shop rules once more,

%126 NLRE 417 (1960).
%123 NLRB No. 59 (1959).



appaitlily 10 eniorce a grievance over the present contract. The
request was denied.

The trial examiner found that the union was entitled to writ-

ten shop rules: (a) to administer its current agreement which .

had two more months to run (b) to enable the union to bargain
intelligently with respect to its new contract.

On point (a) the Board disagreed with the Trial Examiner
that there must be a quid pro quo for a waiver of information.
While some reciprocity may be indicative of a waiver, it is not
indispensable for one. A union may relinquish orally its right
to such information and it did so in this instance by agreeing that
the employer did not have to codify its rules.

On point (b) the Board said :

While we might not in a different situation require that a union spe-
cify the reason for seeking information ie., whether it was sought for pur-

poses of administration of the current contract (only) or negotiations ior e

future contracts (only)—we believe, that where as here, the union has waived
its right to the information for burposes of administering the current con-
tract, the employer is entitled to know .whether the information is sought -
for that reason or for a reason not covered by the waiver.

Since no reason was given by the union and evidence indicated
that the request was for the administration of the current contract,
the denial was justified.

The majority conceded to the dissenter that the information
sought would aid intelligent bargaining. But this fact, the Board,
found, does not preclude a union from waiving the information
voluntaritly, nor must it receive something in return for the waiver.
Having waived, it must abide by its decision.

The majority considered an oral waiver sufficient. Tt need :
not be explicit either. In their footnote, the Board said: “To
find a waiver, it is not necessary that the term ‘waiver’ itself b
used.” This case should alert unions to their conduct during bar
gaining negotiations. The impression one receives is that the
unicn was not aware that it was making a waiver in this case.

Anyway, the majority construed the waiver to be limited to
the ’56-’57 contract, more particularly to the administration of the
contract. Had union indicated that they would use the information
specifically to aid them in bargaining for the ’57-'58 contract, the
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logical inference is that the Board would have required the

" employer to give a written set of shop rules.

PoLICING THE CONTRACT

It was earlier noted that the necessity for information could
arise oui of three possible stages. The following cases will show
the need for information for the post-generation stage: the
policing or administration of the contract. After all,_ the conces-
sions the union may win in the conference table will be empty

" victories if the employer could evade them during the life of the

contract.

In the J.I. Case Co.%, the union formally requested the emplo-
yer for certain time studies of certain jobs. The employ'er c:ot'n~
pited to the extent of orally explaining it but refused to glye it in
writing so the union’s time study experts could study 1’9. Its
request for job value data and labor grade data was demed.‘

The emp]oyer’s defense was that the requested ‘informa.tion
pertained to neither a pending grievance nor to a request for
negotiation under the contract.

The court first held that time study data, job value informa-
tion and labor grade data are all necessary and important con-
siderations in the company’s wage structure.

The court continued:

’I‘"ne contention that the Union’s right to data is limiteq to pen@mg
wage negotiations overlooks the fact that collective bargaining is a cont‘mu-
ing prucess which among other things . . involves day to day adjust-

- ments 1n the contract and other working rules, resolution of new protlems

not covered by existing agreements, and the protection of the employee

" rights already secured by the contract. (court’s emphasis)

.The union not only has the duty to negotiate collective bargaining

‘ agreéentents but alsc the statutory obligation to police and administer the

existing agreements. The provisions in the contract tha(.: _the agreemerfts,-
“disposes of any and all issues subject to collective bargaining, except w.1th :
respect to grievances . . . .” does nothing more than foreclose the union
from bargaining during the life of the contract about matters nct covered
 therein. This clause does not affect that union’s right and duty to administer
the contract,

The court eloquently but forcefully showed why it is neces-
Sary to police the contract after its consummation. It spoke out

%253 F2d 149 (1958).



quite forcefully in defense of the union’s “right and obligation™
because if the union is not vigilant in the administration of its
coniract rights, many unscrupulous employers will seek to avoid
its contract obligations in one form or another. Thus the courts
wiil require the employer to disclose such data as will be necessary
for the union to police and administer the contract.

In the Hercules Motor Corporation cczse-"7 the union filed a
grievance claiming that certain standard hour rates were too low
ancg requested that they be raised. The employer studied the
grievance and found it had no merit. The union requested that
its own man be permitted to study the employer’s data pertain-
ing tc the grievance, which was denied. The employer took the
positicn that the union was not entitled to the data scught because
its purpose was to protest the fairness of the hour rates set by
the employer while under the contract the union only had -the
right t0 question whether the hour rate was fixed in accordance
with the employer’s practice which was in effect on the day of the
execution of the contract. At any rate, the employer suggested
the grievance be brought to arbitration as provided in the contract.
The union chose to file an unfair labor practice charge instead.

The issue which arose was whether or not the union could
protest. If it could protest, which would depend on the inter
pretation of the contract, it would be entitled to the information
sought in order to police the contract.

The Board first said that since the contract itself provided :
the machinery for setting the dispute, namely arbitration, it would

not interfere. Turning to the data issue, it said:

This is not a case where a union simply sought and was denied in-

i

formation which was relevant to its task as bargammc agent in regoiiating

a contract, or adjusting a grievance. In this case - . the union sought
inforsnation to support a grievance over a matter which the Respondent
raaintained could not be the subject of a grievance under the contract,

namely, whether certain rates fixed by Respondent were fair and equitakle. .
There thus arose a dispute between the parties as to the interpretation of :
tneir contract, the issue dividing them being whether the contract permitted - :

the union to grieve over the equity of rates established oy Respondent.
This was a dispute for whose resolution the contract specifically provided
machinery and the Respondent properly insisted that it be settled within
the agreed upon grievance procedure. Under the contract, it was a dispute
which had to be settled, and (settled) in the union’s favor before the union
could grieve over the equity of the rates. Manifestly, the informatior. which,

<7136 NLRB 145 (1962).
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the union sought, and to which our (dissenting) colleague says it was enti-
tled, could have no bearing upon the resolution of this dispute over con-
tract interpretation. And we consider, theretore, that the precedents cited
' in the dissent are inapplicable to facts such as these. .

Member Fanning dissenting noted:

) It seems ciear to me that the union in this case could not adequately
- fulfill its statutory duty to represent these employees in collective bargaining
- without the best evidence of the nature and validity of the grievance.

‘The Board quite correctly concluded that the request of the
‘ynion was improper under the circumstances. The union was
seeking information to solve a ‘grievance’ which according tc the
company it had no right to grieve over in the first place. The
union first had to find out whether it could grieve or not.

Suppose the union had submitted the matter to arbitration as
directed by the contract and the arbitrator says the union is en-
titled to grieve and so it files a grievance. Is it now -entitled to
the information? )

Since there is now an existing grievance and in the light of
the ruling in the J.I. Case Co. case that time study data is wage
data, it would seem that the union is entitled to the information
in. order to properly police the contract. :

The rationale of the Board’s decision in this case seers to be
1t a union has no right to request for information to settle a
pposed grievance when it has not been determined whether it
‘entitled to press the grievance in the first place.

In a recent decision of the NLRB General Counsel,® the com-
Pany and the union were parties to a collec¢tive bargaining contract
lich provided a three step grievance procedure for resolving
utes relating to piece rates. The company established a new
lece rate for a certain operation following time studies. The
n-filed a grievance concerning the new rates and was allowed
t0°'make its own time study which confirmed the rew standard.
bsequently, the union requested arbitration of its grievance. The’
Mpany requested copies of the union time study for use in its
rhitration brief, but the request was denied. The company filed
ﬂnfalr labor practice charge against the union.

‘The General Counsel concluded that, under the particular cir-
‘Cumstances, including the fact that the union’s time study con-

SCCH NLRB 9878 (1961),




firmed the accuracy of the standard established by the company,
thus negating a finding that the union was relying on such study
to support its bargaining position, insufficient basis existed for
a finding that a refusal to furnish copies of the study to the com-
pany violated the union’s bargaining position.

. In this case the union may not use the information. But does
that preclude the employer from using it? The information is
relevant to the grievance. It would seem that an employer has a
right to ihis information though prejudicial to the union just as
the union has a right to some information the disclosure of which
may be prejudicial to the employer. After all the whole purpose
of the rule requiring the disclosure of data is to aid both parties
in administering the contract intelligently. As the court ir the
J.I. Case Co. said, “collective bargaining is a continuing process.”
In this case, with the corroborative finding of the union itself, any
dispute will be quickly settled instead of a prolonged wrangling -
between the parties. :

A SUPERIOR GOOD

“While negotiating for a renewal of a recently expired contract,
a union called a strike in support of its bargaining demands in
which 200 of 225 employees took part. The company hired per-
manent replacements for virtually all the strikers, subsequently
stating that it doubted the union’s majority but would continue
to bargain without waiving its position on the matter. The union
later requested information during a bargaining session, including
nam.cs and addresses of the replacements. The company gave all
the information except the names and addresses of the replace-
ments, stating that it feared for their safety. The strike had in-
volvcd mass picketing and violence against working employees,
and a state court injunction had been obtained by the company’
based on such conduct. Shortly thereaiter, the company filed an
election petition and the union filed this charge based on the non-
disclosure of the data asked.

There being no unlawful conduct on the part of the employer,
the General Counsel concluded that the employer’s fear for the
safety of the replacements constituted sufficient basis for the non-
disclosure of the data asked.®

% CCH NLRB 10,171 (1961).
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‘This case excellently illustrates an exception to the obligation
to divulge bargaining information. Assuming that the information
was relevant (which it patently was not), the safety of the replace-
ments overrode other considerations.

EXPENSES

- In Tree Fruits Lebor Relations Committee,® the union did not
offer to share the costs for compiling the wage data it requested
from the employer. However, the employer never asked for such
a ‘sharing of costs or indicated that they would provide the infor-
mation if the expenses involved were shared by the union. From
these facts the Board concluded that the employer could not use
non-sharing of expenses as a defense for not disclosing the data

requested.
This case imposes on the employer the obligation to ask the

unicn to share the costs of compiling the data it had reguested.
Fron the reasoning of this case and other dicta of the Board, there

" is no doubt that the employer may exercise this prerogative. The

proportion to be borne by each, however, has not yet been set-
tled. )

Goop PAITH BARGAINING ON CONTRACT TERMS:
THE PrROBLEM IT PRESENTS

The bargaining conduct of the parties is highly relevant in de-
termining whether they have bargained in good faith or not be-
cause this conduct may be determinative of whether an agreement
will be reached or not. This conduct has become extremely mul-

- tifaricus. One particular category is the approach of the parties

regarding the presentation of the terms of the contract to one
another. Even this has branched off to such aspects as withdrawal

- of terms previously offered adopting inconsistent positions regard-

ing contract terms, and dilatory tactics regarding these terms.

This section of the paper cannot be confined strictly to dis-
cussions of factual situations where the sole issue is the bargain-

' ing:conduct and approach of a party regarding the contract terms.

Since human activity is so complex, it is quite difficult to find a
Precise case which focuses on this point only. In practically all
Cﬁ&’-:s where the employer is found to have been in bad 1aith re-

.©12]1 NLRB 58 (1968).



garding the negotiation of the terms of the contract, some other -

unfair labor practice was also committed by him.
IsSUE

Section 8(d) of the Taft-Hartley amendment defines the duty
to kargain® However, the U.S. Congress® felt that “such obliga-
tion does not compel either party to agree to a proposal or require
the making of a concession.”

Faced with this section of the law, suppose this simple har-
gaining situations transpires: the union asks the employer (after
recognition) for a conference to thresh out a contract between
the company and its employees. The company agrees and at the
first meeting the union presents the employer with a proposed
contract. The company asks to study it and at the next meeting
categorically rejects every item of the contract. The union asks
the employer to submit a counterproposal. The employer refuses.
The union medifies its proposais but still the company reiuses to.
agree to them without stating its position in return. Suppose the
employer submits a counterproposal or a contract and insists that
this alone be the basis of an agreement?

In either instance, has the employer fulfilled its duty to bar-
gain in good faith? It could claim that it is merely exercising its

statutory right not to agree to any proposal or submit a conces

sion. .
The purpose of the law is the execution of a contract between

the parties. If a party deliberately frustrates this in the course
of his bargaining. the law deems him to be in bad faith and to

have committed an unfair labor practice. In the aforecited example

did the employer frustrate the purpose conduct and in this respect
show its bad faith? :

The answer depends on the evaluation of a party’s intention
through his bargaining conduct. This is extremely difficult be-

§161 STAT. 136, 29 U.S.C. Sec. 141.
62 In 1935, during the congressional debates, Senator Walsh remarked that

Sec. 8(5) embodies the “incontestably sound principle” formulated in Houde

Engineering Corp., 79 CONG. REC. 7571 (1935), referring to 1 NLRB [old] 35
(1934).

_The principle expressed by the old Board expressed the bargaining con-

cept that an employer had no obligation “to negotiate in good faith with

his employees’ representatives; to match their proposals with counterpropo-

sals, if unacceptable; and to make every reasonable effort to reach an agree-
ment”.
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use. this area of good faith is very subjective. Unlike other as-

ects of collective bargaining, such as unilateral changes in working

r. economic conditions refusal to disclose relevant bargainin%

information or refusal to sign a contract, the intent of the parties

i$. much harder to determine, or, better still, to presume, because

the Board has formulated more rigid criteria in judging these
pes of activities.

. The problem is all the more compounded, for good faith re-
quires a party to bargain sincerely and make every reasonable
effort to come to an agreement yet the very same section asserté
that the duty to bargain does not require the acceptance of a
pronosal or the making of a concession.® ‘

THE NECESSITY OF JUSTIFYING A FIXED BARGAINING POSITION

. .The court in the case of NLRE ». George Pilling% a typical
t-important case regarding counterproposals, opénly came out
-favor”of one of the bargaining norms earlier discussed: the

}c?uf)n of one’s bargaining conduct. This norm should not
mmmed because it is premised on intelligent bargaining. The
! fication of an act is the answer to an important qu;stion'
you prove that you were bargaining in good faith? ‘

The rgspondent Pilling, in this case, was the only one who
aut.honty to bind the company to any contractual terms. In
?.Ijl.wr k{argaining conference, respondent’s attorney, although
meg his lac_k of authority, agreed tentatively on several points
o bty .the union. At the next meeting, Pilling attended and as
Ntative agreement was read item by item, he was asked
;;‘ he would agree and in each instance answered ‘no’. At no
e dmgit;xplam his views. or rr}ake any counterproposals.
i t S e_lagsed. Durmg this period Pilling sought to
e the union through unilateral grants of economic con-

8 See o
N Cl;”f{, T?Sssz;ty to,Bargt’zm in Good Faith, 11 Harv. L. Rev. 1416 (1958).
betweén e gent's Intl, 361 U.S. 477 (1960). “Obviously there is
ol e prmcxp}e that the parties need not contract on any
each other in a serious

Substantive counte:
L osta . Tproposal may be eduivalel
elli Packing, 118 NLRE No. 73 (1057, = ' 2% agreement.

(1941)
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cessions. In the meantime, the union representative sought to re-
negotiate with the employer and finally succeeded. In one such
conference respondent said he would deal with the union and
only the union’s demand for a preferential shop or check-off clause
furnished the only serious obstacle to an agreement between the
parties. When asked to submit an alternative to the preferential
shop, Pilling did not do so. The succeeding conferences met with
the same result. Inthe subsequent action for unfair labor practice
brought by the union for the employer’s refusal to bargain, the
court said:

Bargaining presupposes negotiations between parties are carried on in
good faith. The fair dealing which the service of good faith calls for must
be exhibited by the parties in their approach and attitude to the negotiations
as well as in their specific treatment of the particular subjects or items

for negotiation. For such purpose there must be common willingness among
the parties to discuss fully and freely their respective claims and demands

and, when these are opposed, to justify them on reason. When the preferred -

support fails to persuade or if, for any cause, resistance to the claims
remain, it is then that compromises come into play. But, agreement by
way of compromises cannot be expected unless the one rejecting a claim
or demand is willing to make a counter-suggestion or proposal. And,
where that is expressly invited but is refused, in each circumstance the
refusal may go to support a want of good faith and hence, a refusal 1o
bargain. (emphasis supplied) !

On the limited aspect of counterproposals the court felt that
when a party opposes the contractual proposals of another, .it
should justify its opposition with a good reason. This is particu-
larly relevant. With this criterion, an employer through its simple
rejection of proposals can no longer talk a union to death,
stymie a weak union that does not have the power to strike, or rely
on the vague ground that the proposals sought violated company
policy.® The burden of good faith shifts to the employer. The
whole purpose of collective bargaining is to come to some agree-
ment. 'The employer by not giving any counterproposals frustrates
any agrecement. It has frustrated the end of the law, so the law
now requires it to give a reason, a justification, for the stand. it
has adopted. After all, when intelligent persons bargain collective-
ly, they do so with some reason. The requirement of justification
requires the bargainer to disclose this reason, to explain why he
acted in the manner it did. If the reason is valid, the Board will
uphold the legality of his acts, and if invalid, or if no reason is

& Montgomery Ward & Co., 37 NLRB 100 (1941). The Board relying on
the Pilling case required justification for the company’s bargaining conduct.

given then a legitimate presumption arises that the party bargained
with an intention contrary to the act. Also if the party asking fqr
the reason finds them valid, he can modify his proposals to suit

those reasons.

The court, however, did not limit itself to the requisite of
mere justification. It further said that if the employer’s justif.i.ca~
‘tion fails, then the parties should be prepared to cngromlse.
This criterion is particularly troublesome. Not only is it deter-
minative of a substantive requirement of the law but it may even
‘be going against the express mandate of the law that no conces-
sions need be made by either party.

it would have seemed better had the court just said that by
giving counterproposals the parties would com.e to an understand-
ing of each other’s position and because of this, perhaps compro-
‘mise, modify or withdraw their proposals, and leave it at that.
"However, the court’s rationale may merely be a forerunner of the
give'and take” requirement of later cases.

The Hartcourt Co. and International Printers case® is a corol-
lary to the Pilling case. Here the employer and the union had
greed on .practically all issues except a ten cents-an-hour wage
crease and a union shop agreement. For several months the
union raised the point of a union shop which the emp10y.er rejected.
t appears that an impasse had been reached on this p01nt.. At the
ast two conferences, the union offered to rewrite their union shop
lauses but the result was still a standard clause.

The union said: “Unless you come to an agreement (on the union shop)
he (boys) will not return to work.”

The employer replied: “Suit yourself.”

.-The Board found.

The duty to bargain implies only an obligation to discuss the matter

In question in good faith with a sincere purpose of reaching an agreement.

t’does not require. that either side agree or make concessions. The Res.
Pondent, therefore, was under no obligation to accept the union’s demands
union shop or make a counterproposal.

In contra distinction to the Pilling case, the employer here
od fast on only one particular item. The fact that the employer
the union agreed on other terms of the contract indicates the
cerity of his intentions regarding the negotiations.

R
“98 NLRB 892 (1952).
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.nd. It should be noted that the union sought to find bad lfalth
t of one conduct in relation to the total conduct of the emlg1 cgl:x;
hich had been demonstrated as one of reasonableness an o
union itself was instrumental for the lack of an agreemenv e-
een it and the employer.

Since the submission of counterproposals has greatly enl;zlmced
¢ possibility of agreement, the Board has looked favora ! ‘Z‘lzn,
ir submission. Bargaining, ho“.rever, pre—supposes the possibility
an agreement. ‘When this objective 1§ 1ost:, becauge of the cc;oné
1ct of a bargainer, the other bargainer 1§ relieved of that con 1'1(: ;
him to achieve the bargaining objective. 'Ijhe' rule regarding
unterproposals follows suit. When its sp.bmlssmn has b_ecotr):lqzs
;utile gesture, viz., the purpose it seek§ 1s. loit or unattainal tc,
argainer is relieved of whatever “obligation” he may have to
bmit counterproposals.

The Board’s language in this case regarding agreement o
contract terms is one of strict conformity with the wordings o
section 8(d). Unlike its other rulings which showed a marked
tendency towards some concession, this ruling squarely stand
against it. )

WHAT WouLD CONSTITUTE JUSTIFICATION

It was earlier discussed that an employer should stand ready
to justify its inability to submit terms or counterproposals which
would facilitate an agreement. The case of Division 1142 v. NLRBY
illustrates how such & justification was made by an employer
The company and the union had employed an unbroken record:
of harmonious and successful bargaining. There had never been
a strike and the company had always advised the union of its
financial status. When the parties met to negotiate a new con
tract, the union asked for a generai wage increase. The company
pleaded extreme financial penury, candidly disclosing its financial >
position by throwing open its books. At the next conference, the -
employer offered as a counterproposal a slight wage increase which
the union rejected as being discriminatory between the classes of
employvees. The union struck.

This futility must, however, depend upon t;hej bargaining Cf)n-
%t of the other party. This point was sharply illustrated in the
ly case of Central Minerals Co® The Board remarked:

In view of the total situation . . . The respondent faile{:l to‘ makg i
enzple and sincere effort to reach a collective ,agre.ement with the um?_
"' . However, we wish to point out . . . obiter, that absentht }e
rs comprising the total situation as outlined §bove, we wou}c} not n:(-:lf
{ that the respondent’s failure to make detailed and specific “cou
osals in itself consituted bad faith, for the union’s ultimatum — we have,
contract” and “You can take it or leave it"——wouk.i have relieved tfgl
hdent of that duty since the union’s position made it clear that specific
tinterproposals - would be unavailing.

need for the counterproposals became futile because the
¥ion would come to an agreement only on its own terms. Its
: fission would not have helped the bargaining any. After all,
SHective bargaining, as the terms implies, is a mutual endeavour
the part of both parties.

The court said:

Appellant’s (the union’s) argument on this point tacitly equates refusal
to bargain in good faith and refusal to recede from an announced position
In many instances such argument might be persuasive, but that is not the
case here. At the start of negotiations, the company had stated it- was
financially unable to pay increased wages. There is no suggestion that *
the company’s position was not taken in good faith and the Trial Examiner 3
found that the general counsel had failed to prove otherwise.

The Board found that the company had sincerely attempted to reach-]
an agreement with the union, and we think the record before us furnishes
substantial evidence to support that conclusion. The union’s extreme de
mands-increases of 100 percent in some aspects -— the company’s insecure
financial position, its long record of cooperation, the previously good per i
sonnel relations, and the company’s continuation, even during the strike,
of a voluntary program of retirement were among the factors which were
surely entitled to weight. (emphasis supplied)

rin.NLRB v. Florida Cilrus Canners Cooperative® several meet-
sto formulate a contract took place between union and man-
ent from April till December, 1957. On the nights of Decem-
and 13 disastrous freezes occurred in the Florida citrus belt.
ecember 18, management (the court found) came to the meet-
0 ask for a suspension of negotiations in order to reappraise
ituation because of the freezes. The union refused to listen

The court found that the employer had sincerely attempted to
reack an agreement. The whole bargaining conduct enumerated
by the court amounted to a justification of the employer’s firm 3

(2)
288 F2d 630 (1961).

67 Division 1142 v. NLRB, 294 F2d 264 (1961).
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29 long as the parties do not deliberately obstruct an agreement,

; statements made by the company, stating that the freezes3 . .
bo any staie S y pany, Salns © revues g “the parties may bargain to an impasse.

were not a factor which would be considered in negotiations. Fur
thermore, unless the company agreed to a contract or gave assur

ances of agreeing to a contract by 4:00 o’clock that afternoon, a3
strike was inevitable. Confronted with the union’s strike threat
the respondent’s general manager made no request for a delay in
negotiations. ‘

: In the Matter of Collins Baking Co.,7° the Trial Examiner
found bad faith on the employer’s part by (1) refusing to bargain
with the union concerning union security provisions and (2) re-
-fusing to submit counterproposals with respect to other terms and
provisions contained in the union’s original demand.

The court said: At the very first meeting the union chief announced his firm
determination to achieve some form of union security. The com-
'pémy’s president expressed as firm a determination to insist upon
“an open shop contract. From that day on and throughout all th.e
_subsequent conferences, neither party receded from its fixed posi-
tion on this issue. Nevertheless, at the close of the first conference,
the respondent company accepted the union’s proposed contract for

consideration and discussion with its attorney.

“Ihe Examiner and the Board reached the conclusion that Walke;
(company manager) should have made his plea for suspension or negotiaticns,
but we see no reason why the should have done so in view of Wingate’s (union
representative) declaration that freezes or no freezes, the Respondent must
within two hours commit itself to a contract. The doing of a useless and
futile thing is no more required in collective bargaining between employe:
and labor union than in other activities.

The court differed from the Board’s interpretation of the facts
the former finding no bad faith on the employer’s part. It seems
the union wanted to take advantage of the freezes in getting a
contract from the employer. However, in doing so, it placed be
fore the employer "an unreasonable ultimatum which instead of
making the employer capitulate, merely resulted in breaking oif
the negotiations. Obviously, no inteligent counterproposals leading
towards a contract could be giveft within a few hours notice un-
less the company was willing to capitulate to the union’s demands.
'The unreasonableness of the union’s ultimatum justified the em
ployer’s failure to ask for an extension of bargaining. .

The Board found, in spite of the Trial Examiner’s conclugion,
that the company’s president had explained to the union chief his
- reason for not agreeing to a union shop. It was based on Alabama
" law which forbade the closed shop agreement and he had posted
. pertinenf provisions of the statute on the plant’s bulletin board.
In view of this the Board concluded that the union was aware of
the reason for the position of the employer with respect to union
éecurity and thus had ample oportunity to meet the respondent’s
-arguments. On the second issue the Board said:

While it is true that each remained adamant, neither party was obliged
to. agree to the other’s demand or position. Mere refusal to accede to a
demand or to recede from a position is not of itself a refusal to bargain

. . We believe, and we find, that the parties had reached an impasse on
" the union security issue, and that they did not bargain further because each
" realized that neither would surrender, nor be able to persuade the other to
abandon, its position.

BARGAINING TO AN IMPASSE

Each bargainer will insist that this position is the “legitimate”
one. When bargaining reaches the point when neither side wishes
to recede from its “legitimate” position, the Board may state that;
bargaining has reached an ‘impasse’. At this point a state or fed-
eral mediator may be called in to help the parties come to an
agreement, or the dispute may be submitted to arbitration. The{
important point is that no agreement has been reached not because
the parties did not wish to come to an agreement but because the
circumstfances prevented an agreement. :

The Board considered the fact that after the first bargaining
conference, where the employer agreed to consider the union’s
' proposals, the union never asked directly or indirectly that the
respondent discuss any issue other than union security. It was
clear that, except for the first day’s reference to the proposed
agreement, the parties never left the subject of union security or
: referred back to the other terms of the contract throughout all

Once again the paradox of good faith becomes apparent when
it is considered that these circumstances which prevented the
agreement were created by the parties. A feasible answer is that

————

70 90 NLRB 895 (1950), enf. 193 F2d 484 (1951).



don’t know why you did not because you are not going to get any-
thing as a result of it.”

On the contract terms Cohen stated that: (1) he vyould hire
4nd fire as he saw fit, remaining the sole judge on this matter;

the conferences. In effect, the employer. never refused to make
any counterproposals, for he was too busy over the issue of a union
shop. The need for counterproposals never aroge,

The Board should perhaps have brought to the attention of

- the parties the fact that both of them were instrumental in the

failure to arrive at some agreement. The union and the employer
immediately locked horns on a single issue, albeit an important
one. In doing so, they overrode other considerations pertinent to
collective bargaining. Neither of them sought to discuss other
contract terms like working conditions or economic benefits. Thus,
the possibility of an #mpasse had been maximized.

-They both took fixed positions and each made known to the
other that neither one would budge from it. That fl__exibility, or
open-mindedness which is required in collective bargaining was

immediately eliminated. The possibility of losing face became acute

or perhaps each thought that the other would consider flexibility
as a sign of weakness. The parties could simply have stated their
positions without further qualifications and let the bargaining
situation mould the rest of the negotiations.

A PRE-DETERMINED STAND

It would be rather inaccurate to claim that negotiations should
cnly serve to crystallize the labor policies of a union or an em-
ployer: that it merely serves as a convenient forum to discuss each
other’s views on conditions of employment.”' The term “collective
bargaining” denotes, in common usage as well as in legal termi-
nology, negotiations looking toward a collective bargaining agree-
ment. And the initial attitude which a bargainer adopts regard-
ing this collective agreement will greatly determine its fulfiilment
or not. Thus, it bécomes necessary to “pierce .the veil of bargain-
ing activity” to determine whether a party bargains with an “open
mind” or a “pre-conceived determination not to enter into an
agreement”.72

In In 7re David Cohen (Gay Paree),s only two bargaining
conferences were held before the umion filed charges for refusal
to bargain. At the first conference Cohen (the employer) was
present and made this remark: “Well you voted for the union, I

7t Matter of St. Joseph Stock Yards Co., 2 NLRB 39 (1936).

72 Globe Cotton Mills, 6 NLRB 461 (1938).
73 91 NLRB 1363 (1950).

‘(2) that no raise would be granted and that he would be the

sole judge of earnings and piece rates; and that v'vhile fle would
discuss such points with the union, he would neither ‘take the

. 4anion’s advice nor submit any dispute to arbitration; and (3) that

he would not bargain on a vacation, health, and welfare plan.

At the second conference only Cohen’s lawyer was _present.
While he agreed on some union proposals he substantlally.re-
jectéd, without any counterproposals, the subject matter raised
by his client at the first conference. At the end of the co'nfe'rence,
Cohen’s lawyer said to the union representatives: “Thls’ls the
contract we offer you. If you want it, take it. If you don’t wa.ut
it, go ahead and strike.” The Boeard finding a lack of good falth_
Said: ,

i i ith the union and dis-

The record is clear that the respondent dxd- meet wit
cussed various proposals submitted by the union. But such conduct by the

Respondent did not necessarily satisfy its bargaining obligation., for the real
duestion' is whether or not the Respondent was dealing in good faith or engaged

- in' mere surface ‘bargaining’ without any intent of concluding an agreement
- on a give-and-take basis. Of course the Act does‘ n?t compel agret.eme'nt, buf
. it does require that both parties enter into negotiations and bargain in good
" faith in an effort to reach such agreement.

We agree . . . that the respondent engaged ifl negotiations with ¢
predetermination mot to make a concession to the union .and to reserve to
itself the unilateral power to decide matters of earning‘s, grievances and ot}}er
conditions of employment. This attitude is incompatible with a bor.m fide
éhdeavour to reach an wunderstandirg with the chosen represel.lt:'itwes o.f
éﬂD10§ees and manifests the negotiation of the collective bargaining envi-
saged by the Act. (emphasis supplied)

Cohen’s activity clearly belied his intentions. It was clegr]y
one of hostility to the union. Furthermore, it was qu_lte obvious
that the employer sat down at the conference table with the no-
tion that it was the union that had to adjust its position regard-
.ing certain definite contract items, while he would not budge from
his stand. The statement of his lawyer in effect said: “We will
enter into a contract on our terms only.” The Board wisely pointed
out that no possible understanding could result frem such an
attitude, :

The Board’s reasoning, however, seems to demand of the em-



.

wiuyse wore tnan a tlexible or an open mind. It says that good faith

requires an intent to come to an agreement on a give-and-take

basis. The employer does not have to give something in order to
get something from the union statutorily. A converse rule would

make concessions as the premium for an agreement. The Board .

comes quite close to saying this.

The core of the Board’s decision was its condemnation of the
employer’s “predetermination not to make a concession”. A literal
interpretation of this phrase conveys the thought that the employer
must be ready to give or must give a concession. Would this not
be violative of section 8(d) of the LMRA? It is submitted that
granting a concession is for all practical purposes equivalent to
agreeing to a contract. For instance, suppose only a wage increase
separates the bargaining parties from an agreement. The Board
tells the employer: “Give the wage increase.” Due to this mandate

he increases the wages and a contract is signed. In effect, if a

concession has to be made, an agreement has been forced on the
employer.

A better decision would have found that the employer engaged
in negotiations with “a pre-determinzation not to come to an agree-
ment”. The employer here, by determining beforehand the terms of
the contract entered into negotiations with a mind “hermitically
sealed” to any understanding with the union, and without this
understanding no agreement could possibly materialize. This follows
logically for the union and the employer each formulated contract
terms favorable to themselves alone. Bargaining seeks to equalize
the terms between the parties. This is the give-and-take compatible
with the Act for it is a give-and-take voluntarily given. If a party
refuses to allow the other some leeway in formulating the terms
of the agreement, the latter party will refuse to accede to the
terms of the agreement because most likely the terms are preju-
dicial to him, since only the first party had a hand in drafting it.
The effect is no agreement, and in most likelihood a strike will
occur, resulting in industrial strife which may affect even the
community. Hence, the Board’s conclusion that this “is incompatible
with a bona fide intention to reach an agreement.”

The recent case of California Girl, Inc.7+ brings into focus
once more the issue of a pre-determined stand regarding contract
terms. At the first bargaining conference, the union, instead of

» i ith ted improvements in five
ng forward with a contract, sugges '
cmmifiged categories. At the next meeting the company negotiator
‘z;'(l:ied with an emphatic “No” to each of these proposals made by

he union.

om] negotiator replied in the same manner inspl f
e ey the. £ its demands and that she (a woman

) ification by the union o : :
. i ) had no counterproposals to make. The Trial Examiner

flat rejection of all union proposals
en those proposals were scaled down
decided upon before there had been

s. Without hearing the union’s
s demands,

L. . the significance of the

in ﬂ'lé five stated categories,.evo:n wh
Sh liberalized, is that this rejection was 5
any discussion whatever on any of the proposa

i i : d extent of the union’
‘argum .without knowing the scope and : : nds,
she ':anilnt}:st’at employer-client had decided to reject everything and give nothing

er’é anaiysis of the employer’s conduct is tb:e
ding the meaning of the phrase ‘a
1 be compatible with the statutor.y
d be made. The employer here did

not enter the conference room to bargain or negotia_te as the m(;ea:l-l
v g which these words ordinarily convey, but to reject any an o
61")6%5,1“5 made by the union. Bargaining presupposes thit cznervevla
nsider i ty’ d weigh its merits in -
sider the opposing party’s terms and - . -
1'?'96n”’.c<’> one’s I:>wn contract terms. _’I_‘he Act sanctions failure to
gree 'but it condemns preventing an agreement.

The Trial Examin
‘yroper premise for understar}
re-determined stand’ and stil
eetion ‘that no agreement nee

an agreement is shown clearly

— revented .
That the employer p de by its negotiator during

v a cross section of the statements ma
he conference:

. . 9
nion: Have you come prepared to negotiate a wage'mcrease‘.’ oy wage
elvin: >I have come prepared to say that we’re mnot gomg _to give a y1 =
crea;e Not as yet . . . . These are 2 few people in an island of a larg

p of people. A general wage increase to these people (the emﬁloyees_
spresented by .the union) would leave the other people (the rest of the em
loyees) very dissatisfied and very unhappy .

These (our) people are in a separate unit.

That is correct.

0 jon: .And the conditions of employment affecting them are not similar or

e same as those affecting any other people employed by the company and
» : hink is you've prepared to do



The fact is . . . .

Union: You've come to reject it. What are you going to negotiate, your
rejection?

Selvin: We’ve rejected it. We have listened to the proposals and we dis-
cussed it and whether or not we want to do it, we've decided we don’t.

How could anyone bargaining with an open mind say that
he is prepared to negotiate when irrespective of the negotiations
he would reject the other party’s proposals? The union’s answer
admirably demolished whatever substance the employer’s position
had. The employer’s answers hardly made any sense vis-a~vis the

logic of the union’s questions.

The Trial Examiner however made a rather ‘brinkmanship’
conclusion of law which merits attention:

While the Act does not require that either party yield to the other's
proposals, there must at least be a capacity and potenticlity for yielding and
a willingness to reach accord in a manner mutually beneficial or there can
be no bona fide collective bargaining. (emphasis supplied)

It is submitted that this criterion falls within the statutory limits
of Section 8(d). A capacity and potentiality for yielding cannot be
strictly equated with a mandate to agree. As long as the employer
retains the freedom mnot to agree, the law has been observed. This
criterion may serve to exert “the strongest possible pressure”’ on
the employer, but he is still free to agree or not, and this is all

the Act requires.

TUNREASONABLE AND UNREALISTIC CONTRACT TERMS

The labor movement has gone a long way from its struggling
days of the early nineteenth century. Unions now have experienced
legal counsel and research staffs to help them formulate contract
terms. The employer can no longer adopt a condescending attitude
towards them but must treat them collectively as equal partners
in an economic endeavor. Thus, when the employer approaches
the bargaining table demanding patently unreasonable and un-

realistic contract terms, no self-respecting union that wants to

retain its members will ever agree to such terms. This approach
of the employer runs counter to good faith becausé it rinimizes

the possibility of an agreement.
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In the Vanderbilt Products Ine.

-desig:nated as its bargaining repres(:en11:):;;31':i\27\<ZL:e f:vl(;fl?;; o ; Ter
unskilled, as he himself conceded, in labor ma‘ctersga g;h lawer,
?Sked at several meetings that money matters, i.e pen.si iy
'msul:anf:e, ete. be discussed. Petitioner’s atto’rn.e; acti o s,
p'anys Instructions, first required agreement bef(;re furll'%h o oo,
tiations c9uld be had, on a completely oper; shop with " nego-
membership however restricted; no maintenance of meﬁﬁo un;:?n
1?; gﬁﬁ; :ft(') ,r a::;;::lt‘?t;n]l?lo.};ezt'.right to discharge or layoff W?E‘EO;I;
: lm_l atlon; and a five-year ter £

contract. At the last meeting the company | s D
Lottt oy the ‘ Y lawyer said: “Unless
s In gir;%;sl;?;is:”l get you to agree to this first, there

The Board felt that the employer violated the Act by hi
right refus.al to consider or even discuss the union’s ecoZoniis oclil ;
;tixlz:;ds; whx(;:h Wwere proper subjects of bargaining unless the jnio(:
bar_gaingr(:aet E;) the compan.y’s demands. It said that the duty to
pra x ends to.g'ood faith consideration of all proper subjecfs
0L collective bargaining, and not only those which at i
moment constitute the employer’s demands. Y glven

t:he g:a ;}:ge:;l., dt.he cg};]r;; agreed with the Tria] Examiner’s and
Inding that “no self-respecting union”

;cc‘ept such conditions. The court relied on NLRRB vswoRue]dd and

Tinee Mfg., which quoted as follows:. . o and

. goodItf aliihdlffiizlt to believe that the company with a
acceptan::ub h.avelfsupposet.i that.this proposal had the slightest chance
eé'otiations by }z,zf?orsdei .»respectl‘ng umt?n, or even that it might advance the
falling bactic f ng a basis of dlgcquS{on; rather, it looks more like a
- ¢ by a party bent upon maintaining the pretense of bargaining.

straight face and in

ositil;}xlle Oftgrd beflore the -appeal' stressed the fixed bargaining
quiromen ie i}r:mp oyer.-If there is any minimum good faith re-
- o part'; Ts at of willingness to discuss contract terms of the

y. The employer sought to limit the parties’ considera-

ainj ;
e m';lugs subjects, pot because the union refused to discuss them
ain fhe e the un,lon rgf.used to agree to them automaticaHy’
e emI"II;Yers position is an “on-my—own-terms-only:, type.
i ng. The Board felt that d faij ;
to “dige v that good faith required the employer
: Uss at least other legitimate bargaining subjects appagen);;a;r

.Oh.the sou i ibili
e nd thesis that the p0551b1hty of agreement is more proxi-

75 297 F2qd 833 (1961).



mate if the parties had discussed all relevant points, leading further-
more to intelligent bargaining between the parties.

The court on appeal, however, took a different approach. Part
of the court’s rationale seems to be that good faith precludes the
making of preposterous offers or conditions by a party which he
knows the other will never accept. Insistence on these indicates
that the party offering such proposals may be engaging in stall-
ing tactics or merely indicates that he has no desire to enter into
any form of agreement. Likewise, by emphasizing it as a factual
situation, the court emphasized that no intelligent bargaining could
materialize if the negotiator was not a competent one. If the nego-

tiator here had more experience, he could have at least shown to

the employer the untenability of its position.

The second part of the court’s rationale quite realistically
points out that no self-respecting union could accept such im-
portant contract terms as they were because they were so clearly
prejudicial to the union. The employer never even indicated what
he would give in return to the union if the latter accepted its
terms. Furthermore, that ‘“feeling out” of each other’s position
which usually exists during the preliminary talks was eliminated.
If the employer had assumed a more flexible position, the union
might have agreed to a package proposal. The employer did not
even afford the union a chance to present its position. There was,
as the court said, “no basis for discussion.” .

A DESIRE TO REACH AN AGREEMENT

A person’s intent regarding negotiations cannot be glossed over
because of the difficulty involved in determining it. Rather it
should be emphasized because it is quite obvious that it is the
intent of the bargaining parties which will maximize, minimize or
preclude an agreement. '

In Fitzgerald Mills Corporation’s the union’s proposal sought
a considerable number of changes in the prior contract including
substantial increases in economic benefits. The employer’s coun-
terproposal was the old contract, deleting certain beneficial terms
to the employees, resulting in a radical departure in its terms as
to be predictably unacceptable to the union.

The union, in effect, put aside its own proposal and all discus-
gion at the meeting was based upon the employer’s ‘counterpro-

76 133 NLRB 877 (1961).

posal’ with the union stating its position with respect to each item.

'~ The union also receded from its original position and made a great
many progressively lesser requests but the employer at all times

maintained an uncompromising attitude, rejecting the union’s re-
quests without explanation or discussion.

‘Agreement reached on any provision was really by reason of

" the union’s acceptance of the employer’s terms as it stood. The

employer’s representatives made no concessions prior to the strike,
except to state that they would recommend that a union represen-

" tative be permitted to enter the plant to investigate grievances and
the parties might be able to resolve two pending grievances. The

Board said:

While an employer is not obligated to make any concessions, it is re-

- quired to make a reasonable effort to reach an agreement. Failure to do little

more than reject proposals is indicative of a failure to comply with the
statutory requirement of good faith bargaining. It is apparent from the above

. facts, considered in the context of the entire course of bargaining, that the

respondent in fact did virtually nothing more than reject the union’s pro-
posals. At no time did it make a genuine effort to reconcile the differences
between it and the unjon, contrary to its obligation to approach the bargain-
ing table with an open mind and through the give and take of negotiations
attempt to reach an agreement.

As the Board said, bargaining requires “a reasonable effort to

-reconcile differences.” The Board’s criteria requires at least a

discussion of the other party’s proposal. It also requires an ex-
planation for the rejection of these proposals if unacceptable.
This the employer did not do. The union on the other hand was
willing to meet the employer more than half-way. It showed its
effort, its desire, to come to an agreement. There is that reasonable-
ness, which though difficult to define, is apparent from an appre-

- ciation of the union’s conduct. Furthermore, a union cannot ap-
. . Proach the bargaining table and walk away with nothing to show

its members much less leave the bargaining room with a contract
Worse than the existing one. The employer sought to do so in this
case.

. The Board emphasized the ambiguous stand of the employer,
Namely that it would recommend, etc. and that it might ete. Tt
Seems to indicate that by adopting such a bargaining posture, the
?mploxer merely sought to tempt the union to reduce its demands
In the belief that the employer would give something in return,
buf' winds up receiving nothing or a concession not equivalent in
Vvalue to what it gave up. It may be argued- that this is merely a



part of the employer’s bargaining tactics, but when appraised with
its other conduct, which the Board also noted, it reveals that ne-
gative approach so uncharacteristic of good faith bargaining.

SHAM BARGAINING ON CONTRACT TERMS

A contract without substance is merely a useless piece of paper
to the union. Many an employer seek to achieve this form of
agreement. The proposal they submit ‘usually is an existing con-
tract re-worded to change the form but not its terms. The em-
ployer will bargain long and hard on what it has already given
the union in order to fulfill its duty to bargain. Some of them
even refuse to incorporate statutory provisions as part of the
contract, all the while seeking to shift the onus of bad faith on
the union. Two cases will illustrate why the Board has considered
this activity as sham bargaining on contract terms.

In St. Cloud Foundry and Machine Co.,77 the employer and the
union had seven meetings. During these conferences the union
made known its willingness to compromise its demand on wages
and modify its proposals regarding union security. It asked the
employer for counterproposals in order to appreciate the latter’s
stand on the terms of the contract. The Board agreed with the
Trial Examiner’s suecinct appraisal of the employer’s intention :

It is true that after 10 months of meetings, during which time the union
several times modified its proposals, and continuously requested that counter-
proposals be submitted to it, the Respondent finally handed the union a list
of its counterproposals. A review of such counterproposals, however, reveals
that Respondent merely set forth in writing what it had been articulating at
the meetings. The sum and substance of the counterproposals is an attempt
by Respondent to make it appear it was making concrete proposals to the
union’s demands, where in truth and in fact such proposals were no more
than sham gestures without substance. (emphasis supplied)

Good faith ‘does not require an agreement but it does require
frankness from the bargainers. If a party cannot grant a conces-
sion it should say so and give a reason for its inability. If it
cannot submit a counterproposal it should be open apout it and
once more justify this bargaining attitude. However, to make it
appear that one is willing to present terms which would modify the
existing contract but in reality is no modification of its original
stand is tantamount to deceit. All the motions this party goes

77 130 NLRB 911 (1961).

through during negotiations can be classified in no other way than
as a pretense, specially after ten months of fruitless bargaining.

In the Sefiorita Hostery Mills case,’® the union submitted two
contract drafts which extensively covered all aspects of employ-
ment. The employer’s reply was that the drafts were “not generally
adaptable” and submitted a cursory counterproposal. The union
unsuccessfully sought to get the employer to broaden the base of
negotiations by combining their proposals for discussion. The em-
ployer maintained that his counterproposals exhausted the subject
matter required for an agreement and insisted that the discussion
proceed along this framework. He asserted he was complying with
the law regarding certain working conditions while the other work-
ing conditions sought by the union were ‘superflous’ since they

were already in effect. .

- - The Trial Examiner found that the fact that certain proposed
rovisions by the umion which are otherwise acceptable, merel_y
éxpress what the law requires, or reflect what the employer’ is
already doing, constitutes no excuse for refusing to incorporate such
‘provisions in a contract. The employer’s counterproposal was as
e union. found ‘useless’ since it imposed obligations on the union
nly, binding the employer to no working conditions, committing
imself only to union recognition. The Trial Examiner felt that
an employer can find nothing whatever to agree to in an ordi-
ary. current-day contract submitted to him, or in some of the
nion’s related requests and he makes no serious proposal meeting
union at least half-way, it may be concluded that this is at
ast some evidence of bad faith, that is, of a desire not to reach
0 agreement with the union. :

;- The Trial Examiner further said:

he motivation which would seem all too apparent from the record was
Prevent any agreement which would enable the union to emerge with some
blance of dignity. The calculated rejection of clause after clause involving
.'iﬂonetal'y detriment or managerial embarrassment to respondent, and its
éction of even the innocuous preamble . . . is explainable only on the basis
; e'respondent’s refusal to accept the union in the role of an equal in the
argaining relationship.

7 . Understandably, the (employer) may honestly feel that some eco-
omic demands may be too onerous for it. But it is quite another thing to
ut-the door to frank disclosure and to the wholesome ‘give and take’ process
ontemplated by the bargaining obligation.

o ——— . .

7® 115 NLRB No. 212, (1956).
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... The employer in this case could not say that he had bargained:
in good faith because whatever he conceded to the union  he di
80 because the law specifically required him to do so. Further
more, although he conceded those mah_datory terms and othe
terms already in effect, he refused .to incorporate, them into th
contract although they would not have caused him monetary
détriment: or managerial embarrassment. Evidently this type of
petty bargaining will not result in the fulfillment of the purpos

It was the bargaining policy of GE that no amount of counter-
roposals or modification in bargaining would change its position,
even the threat of a strike or an actual strike: It maintained,
ever, that it would consider new information in the formula-
on of its position while bargaining.

‘In 1958, the union suffered a setback under this concept of
nagement bargaining and in 1960 was determined to recoup its
es even at the expense of a strike. The company maintained
& e ts position, the union struck, resulting in failure. Defeated at.the
Q_f .t.he‘la:w.' - gaining teble, the union attacked the cause of its defeat, Boul-
S . areism, with an unfair labor practice charge.

BOULWAREISM . Let us assume that GE has submitted a fair contract. The
tract offers a substantial wage increase; the pension, insurance
ns and hours of work are the best in the industry and so on.
* company has undertaken to give the employees voluntarily the
omic benefits they really want. The company can thus argue
t. it has fulfilled the ultimate purpose of labor legislation, the
Iprovement of the economic needs of the employees according to
iving standards of the community. The purpose of the law
een accomplished, the section of the law regulating the com-
y's bargaining should no longer be applicable to it.

A very interesting and quite sigﬁificaht innovation in collective
bargaining has been introduced by General-Electric and has bee
labeled Boulwaréism.” It chalienges and transcends certain ‘goo
faith criteria developed so far, more particularly, the area of sub-
mitting éounferproposals during collective ':bargaining.

- After a severe management defeat in collective bargaining, GE3
instituted this new concept in collective bargaining. Instead o
starting off on an extreme position and through a process of giv
and take arrive at an- acceptable contract, GE would submit wha
it considered to be a ‘fair’ contract to the union and would no
consider any other terms as a basis for agreement ‘than that coﬁ.

: The basic norms of good faith bargaining will inevitably be
lled against GE. First, the “open mindedness” so characteristic
od faith bargaining is absent. The company, it will be argued,
-entered the bargaining room with a mind “hermetically sealed”
all- proposals except on its own. The union will charge that the
pany has offered them a “take it or leave it” contract. What

tract. ¢ could be characteristic of bad faith?ec

t seems, however, that GE’s best defense is that very section
tbe law which may prescribe the bargaining conduct it has
Iped..Section 8(d) states that “. .. such obligation (the duty
bf:trgam) does not require a party to agree to a proposal or
uire the making of a concession . . .” GE has submitted what
onsiders as an “objectively fair” contract according to the best
‘ns‘_f(?r formulating a contract as are available. It has justified
Position regarding the terms of the contract. Instead of the
Y and wrangling which exist in the “inch for inch” bargaining,
a3 completely disclosed its position and it cannot accept pro-
__lsv Or modifications because there is “no reason” for counter-

In arriving at the terms.of the contract, GE would initiate a
massive undertaking to study and gather information on all rele-
wvant aspects of employment, taking into consideration past union'z
prbposals and through a study of employee wants and complainté,
similar to a market research on consumer wants. GE then would
undertake a massive informational campaign on different media$
to show the ‘fairness’ of its position. This stream of information
is .more particularly,directed to GE employees. '

79 “Boulwareism” : Legality and Effect, 76 Harv. L. Ruv. 807 (1963). ‘This
program was named after Lemuel Boulware, a GE vice-president who au-

N " s .
thored it. ® NLRB v. Montgomery Ward & Co., 133 F2d 676 (1953).
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proposals or modifications. Making allowances exists in that type
of bargaining where parties start on extreme positions, prepared
to bargain o an acceptable contract through some give and take.
It can assume no other position for it has made ‘“honest propo:
sals,”s1

The Harvard Law Reviewes suggests that good faith requires
e employer to engage in bargaining with a mind open to eom-
romises although the employer need not make a concession. It
alizes the difficulty of determining-such a situation and suggests
at if an employer openly and categorically announces his refusal
ccept any changes in its proposed contract (as GE has done),
en this is the indicia needed to determine its pre-bargaining state
£ mind. The Board could then require the employer to desist
om such a policy resulting in the crumbhng of the pillars of
oulwareism.

Furthermore, the company can rely on jurisprudence finding
good faith bargaining in spite of a fixed bargaining position on the
part of the employer. GE cannot be accused of refusing to come
to an agreement, for it is submitting and willing to come to an
agreement and a good one at that. It may be argued that it wants
to come to an agreement only on its own terms. Could it not be
countered that those ‘‘terms”s2 actually include union proposals
for the company has merely anticipated them and incorporated
those terms as part of its offer? GE could argue that “on my
terms” bargaining applies to an employer who absolutely refuses
to give the union anything, or refuses to concede normal economi
benefits expected in the industry or worse still, reduces those be
nefits, all arbitrarily. NLRB v. Insurance Agenise® allows the:
bargaining parties to exercise the full measure of their bargaining -
power, as long as the parties are willing to come to an agreement
The union cannot claim that the terms are in substance insultin
that it cannot submit them to their members without losing face

Relying on NLRB v. Katz,*s where the Court said:

" The Board 7s authorized to order the cessation of behaviour which is
effect a refusal to negotiate, or which directly obstructs or inhibits the
tual process of discussion . . . -

e Harvard Law Review goes on to say:

This would seem to indicate that there are certain obstructions so inimi-
1 to collective bargaining that they cannot be countenanced even if there
:'sts a desire to reach an agreement. General Electric’s conduct, unlike the
ion’s in Insurance Agent’s is not just a weapon used to make its good
kalth bargaining posture stronger; it is a negotiation of collective bargaining
nce it defeats the moder ating function of the process of megotiation. (emphasis
-'phed)
It would seem that the company has fulfilled its statutor :

bargaining duty. But has it? Is the intention (the ultimate crite:
rion of good faith) of the company purely to ameliorate the eco

nomic conditions of the employer?

iThese arguments are powerful and logical. In turn these are
mised on the concept of collective bargaining as formulated by
“Harvard Law Reviewes which is as follows:

Collective bargaining requires that the parties exchange their ideas in
‘expectation that the give and take of negotiations may result in the
fication of their positions; entering negotiations with a mind closed to
romise defeats this e‘(pectatmn

GE had sat at the bargaining table with its mind closed to the
possibility of a compromise. The whole strength of its bargainin
position depends upon this premise. The end result of this posi
tion is to completely undermine the union’s very existence. I
through the lapse of time the employees come to accept the futility
of going on strike or exerting economic pressure on the employer
the usefulness of the solidarity of the union is lost. The union
officials lose prestige and power to represent the employees. Thé
union is thus deprived of its rule in shaping the terms of the em+
ployment contract and assumes an insignificant role in regulating
employer-employee relationship. :

.It is submltted’ that this is the normal concept of collective bar-
Aing but it cannot be accepted as the only concept in which
tive bargaining can be comprehended.

_ This concept of collective bargaining assumes that the parties
_ﬁ}er into negotiations with extreme positions. This was not the
e ‘with GE. The “give and take’” of bargaining assumes that
fe is something to give and something to take. It recognizes

st NLRB v. Truitt, 351 U.S. 149 (1955). t parties come to the bargaining table with extreme positions.
s2 Market research methods were to be used to determine the economlc‘
benefits and psychological satisfaction desired by the employees from theﬂ'
jobs. Supra. note 79.
3 861 U.S. 497 (1960).

24 Supnra, note 79.

® NLRB v. Kat 369 U.S. 736 (1
% Sume vod 9z U.S. 736 (1962).




It is submitted that there is in effect a conflict of two legiti-
mate interests. Lawful bargaining power vis-a-vis union existence.
In: balancing the interests of the two, a greater good will be main-
dained if the latter is upheld and it is for this reason that the
>em'poner should be compelled to desist from stating in advance
its refusal to compromise.

The article’s concept seems to sanction this conduct as the Only
proper bargaining conduct.

Also, this apprehension of collective bargaining suggests that
a party has to be prepared at the very least to concede his positio
Both the congressional intent and the very letter of the law pres
clude this interpretation. It is correct that a party should not:
have a pre-bargaining state of mind closed to an wunderstanding:
'with the union, but this is different from the idea that a party:
has to be prepared to compromise.

It is submitted that the employer is required to have a pre.:
bargaining state of mind which is open to compromise only if the:
employer knows that he cannot justify his position. This is ex-
tremely difficult to prove, but can perhaps be shown by proof on’
the part of the union of the non-justifiability of the employer’s:
position. If the employer fails to rebut the union’s proof, the law:
would recognize what has all along been bad faith on the part of :
the employer, his refusal to come to an agreement. 3

Perhaps a dichotomy may be possible between compromis
and understanding. It is submitted that while an employer is no
required to compromise, good faith requires ‘understanding o
his part. In the GE case, it was earlier indicated (according t
GE) that if the union could disclose information which the emplo-
yer failed to use in formulating its contract terms and this is reles
vant to the contract terms, GE was willing to modify the portiol
of the contract affected by this irformation. The employer b;
modifying the contract pursuant to this information is not compro-
mising because if it had known the information it would have mad
use of it, but is endeavouring to come to an understanding with th
union, so as to consummate an agreement.between them.

- Tt should be taken into consideration that in cases which
strongly intimate that the employer should be prepared to make 3
concession, the factual situation reveals that the employer refused
to make even a token concession or those ‘normal economic des
sires’ of a union. GE, however, made a reasonable offer to the
union. Its sin, if any, is not that its terms were unreasonable, OF
that it took an adamant stand in collective bargaining, but through
a “legitimate” act (I conclude) it practically destroyed the accepl
ed concept of collective bargaining and with it the whole raison
d’etre of a union.



