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maintain the distance between them, they .can carry their passengers to. their
destination. In the case of the State, it is to enable them to be good citizens m
the Here and Now; in the case of the Church, it is to make them ood ditizens
also in the Here and Now but with-a view to:the attamment of everlastmg llfe in
the Hereafter. .

If you put the two tracks together as would happen ina theocracy, the tram
would be derailed. If you put them too far apart, as certain members of the Bata—
san Pambansa seem to want: to.do; it-would.stop the train dead.

Separation of Church and State is a fact of political life that I accept. But [
maintain that separation should not mean isolation. There are instances when

- they must support -one:anothier. For instance, when the Pope came, it was the
State that furnished him security And quite rightly so.:For it is the State that has
the expertise on such matters - - and never: m1nd what: happened in the case of
Ninoy Aquino.

For ‘her part, the Church can grve valuable assrstance to the State For in-
stance, dunng the recent-natural -calamities which hit the. country, the Church
was -highly v1s1ble in thedisaster-areas, working hand’ m hand wrth the State in
d1str1butmg relief.

Thank you, my- friends,for.your kind. mdulgence in hearmg me out May
the good Lord bless you, and mdy:- He: continue showering you with His choicest
graces as you strive to be the Christian lawyers that the country needs so sorely.

CONTEMPORARY PROBLEMS IN SECURING
AN EFFECTIVE, EFFICIENT AND FAIR
ADMINISTRATION. OF CRIMINAL

JUSTICE AND THEIR SOLUTIONS

~ Justice Ricardo C. Puno*

(Paper delivered in two lectures [March 2 and 3, 1982] at the United Nations Asia and
Far East Im'htute, Hammtcho, Fuchy, Tokyo, Japan.)

Greek mythology tells us of a monstrous serpent (Hydra) having mne
heads, each of which, when severed, was replaced by two.

The world today seems to find ‘itself grapphng with a new and reincar-
nated Hydra — with monstrous heads of all kinds of crime and criminality. Faced.
with what seems to be an accelerating rate of lawlessness, the community’ of na-
tions struggles to prevent the disintegration of the social fabric amid the perva-
sive atmosphere of apprehension and anxiety. From the most advanced cities to
the most isolated isles, crime and criminality pose most serious problems. .

In the year just past, attempts have been made against the lives of well
known world leaders - -Pope John Paul 11, American President Ronald Reagan, -
and Egyptian President Anwar Sadat. An American NATO officer Brigadier Gene-
ral James Dozier was kidnapped. Countless criminal: activities, ranging from thie-
veries to murders, ‘perpetrated- either by professional -felons or amateur law-
breakers, singly or collectrvely, have crowded the pages  of news bulletms of al-
most every country in the world _ o o

Cnmmal Jushce—lts Problems o K ’ . ar',‘ .

All countnes deal w1th felomous actmtres and those responsrble for them
through their own respective criminal justice: systems. Every system-which ope-
rates in each . country would typically work through interlocking, interrelated,
mterdependent and interacting component agencies. The suni total of the func-
tions, duties and activities of the police, the’ prosecutors the defense attomeys ‘
the judges,. the prison wardens, and the correctional personnel, in therr dealings
and relationships. with. the violators of the ‘law, makes up the criminal ‘justice
process. v .

*Former Minister of Justice of the Republic of the Philippines:
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The effective, efficient and fair administration of criminal justice constltutes
one of the most meaningful goals of any society. But problems diveérse i in nature
and diverse in dimension continue to beset the system ‘and its integral compo-
nents,

Crimes ‘in’ new and different categories contmue to be spawned by changes
and permutatlons in ‘society brought about by industrialization, urbanization,
scientific and techrical advancement poverty and affluence, and populat1on con-
vergence and:dispersal, -

It has been said that crime “not only works within the fabric of the estab-
lished community but also keeps pace with the outer fringes of technological de-
velopment, As the nation pushes farther into the frontiers of a new computer
wortld, for example, ¢rime follows relentlessly to corrupt that world for illicit
gain ‘and advantage. It erupts violently by taking new forms, such as air piracy or
hostage taking, plaguing the everyday lives of citizens and confronting law en-
forcement agencies, often unexpectedly, with new and aggravatmg challenges »t

These problems may also-be traced to the variatiors in the respective. crimi-
nal Justrce Systems and processes of each country. For, although the countries of
the world pursue the, same fundamental .criminal justice. goals — the Pprevention
and control of crime ‘within the framework of law — their. respectrve criminal
justice systems and processes vary. These variations preceed from ‘the confluence
of the governmental, legal and court systems peculiar to each country.

- Certainly, the-system-of criminal justice:in:the. United States of America —

functronmg under a governmental:form of: federalism, following the common law
tradition, -involving a dual court system, and. employing the ‘adversary system in
penal ‘procedure — operates quite: differently . from. that in, England, France; Italy

and Germany. By the‘same token,. the system .of criminal justice in the Phlhppmes :

—developed within:a “unitary -form of government, influenced- by its civil law.ori-
gins;‘operated ‘through a unified’court machinery with. a hierarchical structure,
and sustained by.the:adversary; system-in criminal proceedings - works dwergently
,from that-of Japan; Indonesia and Malaysia. :

- Any criminal: justice. system requires-a high degree of mterdependence and
mteractlon among, its components. Corrections personnel take <charge ‘only of in-.
dividuals convicted by the courts. Coyrts in.turn take cognizance.only of .cases
and law:violatots brought:-before: them by. the:prosecuiors. Prosecutors: can deal
only with" persons -artested and’taken custody:of by:the:police. ‘However; these
components, although intertwined in most processés of .ii:e system “*for the most
part, represent a kind of uneasy alliance. Objectrves and missions of the compo-
nents often conflict; intermittently,: the:‘sand in- the JAntermeshing gears’ sparks

~out mutual recriminations.”? Thus, the. cnmma] Justlce system has its own pro-
blems in.attempting to function as a system.. st -
As & keen y bserver of the American. scene states

o ) ¢ ‘tetenden_" for each’ part to blame its problems '

' on_ the thers The pohce tend to-blame the ‘coutts; the police ‘are’critical of Sup-
préme ¥ 's"frequently ﬁnd fault with’ the ‘police  for “thieit Te~"
péated’ failure ‘to bring good. ¢asés-te coutt, cases for which they have. the proper -
amount of evidénce: Iudges also critize police failure to testify well enough'tosup- - -

port a conviction,”*

Fragmentation or the lack of centralized framework prov1d1ng for coriimu-
nication and cohesion among the components and the coordination.of thelr func—
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tions poses an obstacle to the effective, efficient and fair administration:of crimi--
nal justice in most countries of the world. This fragmentation may result from the
discrepancies and even inconsistencies in the perception by the personal elements
of the system of their respective roles, functions and activities in the :criminal
justice process. Their interpretation of the laws for enforcement and application,
and their implementation of the policies of the component to which they apper-
tain may differ in concept.

The police may see their role merely as “‘catchers of cnmmals takmg actlon
only after the violation of the law. The prosecutors: may view their role solely
either as ““ ‘trial counsel for the police,’ reflecting departmental views in the court-
room and taking a crimefighter stance in public,”® or as * ‘house counsel for the
police,” giving legal advice so that arrests will stand up in court,” or as “‘represen-
tatives(s) of ‘the court," (with) primary responsibilities to (enforce) the rules of
due process, (to insure) that the police act according to the law, and- (to uphold)
the rights of defendants.”®

These narrow self-coriceptions of their respectlve roles An- the cnmmal Jus—
tice process by the police. and the prosecutors may be defensible, but “there
should be substantial broadening of the police role to include not only control
of crime but control of disruptive influences in the changing community. as
well”” and there should be improved understanding of the prosecution’s. dual
role: as leaders of law enforcement, -with the duty to see to the faithful execution
of the laws, and as members.of the legal profess1on W1th the duty to seek Just1ce,
not merely to win conv1ctlons

Fragmentation -demands mtegrat1on How mtegratlon can be achleved and
maintained effectively remain questions for the different countries to answer,
considering the variations in their criminal justice systems and processes. How-
ever, every approach towards integration should basically instill in the.personal
elements of every component the proper critical awareness, the appreciation and
understanding of the goals, functions, activities, resources and limitations of the
other related criminal justice components. Breadth and depth in perspectives must
enrich :the conclusions:on how those-who make up a component must- interface
with those of the other components and how the decisions of those of one com-
ponent -affect ‘the decisions -of those. of:the others and cause mutual act1v1ty-
throughout the entire criminal justice system. :

Budget restrictions and imbalances in the allotments of ﬁnancral resources
affect the efficacy and efficiency of the overall operation of the criminal justice

" system: Appropriations-must be in proportion to the component’s needs, in terms

of . personnel; programs -and: projects and facilities, dicfated by the intricacies of
its functions and:the services it renders. The"rising:‘costs of preventing and redu-
cing crimeé, as well. as processing and rehabilitating criminals; demand ‘the-infu-
sion ‘of funds in.adequate. amounts by the government — whether at. the natronal
or local level = to the dlfferent components of" the system ;

The Pollce

As stated earher, multlfanous problems plaque not only the cnmmal ]uSthe
system itself but.also the components mvolved in settmg mto motlon its process-

es.

The pohce stand at the forefront of. the cnmmal JUSt e system The .police
exist for twin objectives. 1) the prevention -of crime;and: disorder and the preser-
vation - of- the ‘peace: ‘and 2) ‘the :protection of life and property and. personal Jig
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berty.® The' police seek to achieve these objectives through crime preventlon,
crime repression, regulation of non-criminal conduct, provision of sérvices, and
protection of personal liberty.? £

Unfortunately,’ most often the other criminal justice system components
seem not. to undéistand at all the variety, the range and the complexity of func-
tions assumed by members of the police and how these various functions interre-
late with each other in the pursuit of the twin-police objectives. The other compo-
nents — and the-public as well — at times view the police almost exclusively in
terms only of apprehensrons arrests, identifications, investigations and mterroga-
tions. Many still .|do not in ‘the least consider police work to be a profession.

It is :interesting to note that “(w)hen a policeman interrogates a suspected
offender; he is i a superior: posrtlon andis able to use tactics that assert his ua-
thority, in the- situation. However, in contacts with the. prosecutors and courts, the’
policeman-is below :the formal and social status ‘of the officials with whom he
must deal. Under trial conditions the officer may ven be placed in the position.
where he ‘himself s interrogated. by a member of the bar. In addition, court
officers such ‘as probatron and Juvenﬂe personnel whose social statas may not be
as hrglhJ tha of attomeys or Judges are nonetheless formally supenor to the po-
llce EL] -4

By fa.lhng to accord the members of law enforcement agencres w1th profes-
sional defeterice; prosecutors; ;judges’ and corrections’ personnel - demean their
status.  The police then feels biirdened not only with: his complex functions but
also with doubts about his professional status and worth in the criminal justice
process.' ! These strong feélings or uncertainty compel the police, when confront-
ed with maitess relating to thie administration of criminal justice, to turn to the
other members of the law -enforcement fratemrty rather than to 1nteract with the
memibers of the other componerits.

To professronahze the“police, thierefore, contitutes a categonal imperative.

“Certainly, there is 'no” reason why (police work) should not be considered a
profession or why the police should not be thought of as equal partners in the
administration of justice. system: :However, before true- professional -status. is
achieved-in law enforcement, certain criteria must-be met. These ‘at least include:
1)'a common. body:of knowledge in police science-and administration, 2) a.viable
professional police organization or ‘association, 3) public status and esteem, 4)
professnonally estabhshed selectron requrrements and 7) -a--public: service orien-

tation.”* 2 :

In. the Pluhppmes the Pohce Act of - 1966 1 3 as amended sparked natlonal
efforts: to. place the-local police. Services on a professmnal lével. This:law provides
for, inter alia, the qualification, appointment, promotion and:administrative. dis-
cipline of members:of local police.forces. In this connection, the 1976 First Na-
tional Conference on a Strategy to Control Crime participated in by members of
the five components or pillars of the Philippine criminal justice systém. — police,
prosecution, courts, corrections and community — in the report submitted to the.
President, recommended the followmg, with the end in view of upgradmg and
professronahzmg law’ enforcement

"+ “Selection and recrurtment pollcles should be keyed towards professronah—
zation. Educational requirements should be raised to college level and promotion
pohcles {shobid be) tevitalized ‘With emphasis: on education; potenttahty, petfor-
< < smance, and personality. T Lateral entry of professionally and technically trained-and ;'
' _expenenced individuals to the officer’s ranks should:be encouraged. Training pro- -
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grams at afl echelons should be improved. New courses should be developed and
introduced to cope with international crimes such as hijacking, kidnapping for
extortion, bombing, drugs traffic and other activities.”!*

Law enforcers play an important role in initiating the machinery of the cri-
minal justice system. They exercise a great amount of discretion in determining
in a given situation whether or not to invoke the criminal justice system, either
through investigating and subsequently arresting a suspected offender or through
outright apprehension of a law violator in flagranti delictu. “Discretion may lead
to beneficence as well as to tyranny to justice as well as injustice.”* $

How the police. exercise discretion in the initial phase of the criminal justice
process determines to a large extent the offender’s evaluation of, and reaction to,
the system and its other components. If the police exercise fairly and properly
this. discretion, they can instill in the offenders respect for the law and obedience
to authority. If the police abuse or misuse this discretion, they can urge on the
offenders distaste for the law and hatred of authority. On the one hand, offenders
will regain their self-confidence and return to the fold of law-abiding citizenry. On
the other hand, they will become habitual law violators.

The variation in the exercise by the police. of discretion depends generally
but largely upon their personal experience, sense of values, education, training,
personal biases and prejudgments and their own perceptions of their primary roles
and responsibilities. Herbert Jacob points out what he deems as the specific fac-
tors which affect the exercise of discretion by the police:

“1)Characteristics of the crime. Some crimes are considered trivial by the
public, so, contrarily, when the police become aware of a serious crime they have
less freedom to ignore-it. 2) Relationship between the alleged criminal and the vic-
tim. The closer- the personal relationship, the more variable the use of discretion.
Family squabbles may not be-ds grave as they appear, and the police are wary of
making’ arrests-since a spouse may on cool reflection, refuse to press charges '3)
Relationship between' the police and the criminal or victim, A' deferrential alleged
wrongdoer is less likely to-be arrested. 4) Departmental policies. The preferences
of the chref and the. city | admmrstratlon as reflected in the policy style will in-
fluence discretion.”" -

The: wide variations in the exercise by the police of their broad discretionary
power presents-an area of major concern in any criminal justice system.: Actual or
potential abuse or misuse of discretion needs specific attention.

The: formulation of a set of standards in the form of either broad guldelmes
or detailed instructions against which the police could check their perfOnnance in
the exercise -of discretion has beern advocated. These standards myay-“include pro-
cedures which 1) interpret the Supreme Court decisions, as well: as statutes and
ordinances, for the patrolman in many of his actions, or 2) limit his discretion in
order to keep departmenits away from serious trouble.””*? However, the proposal
that detailed instructions for ‘the police imposing limitations on their exercise of
discretion be established:-and developed has been criticized as “probably . . .-fruit-
less,”* ® ‘considering that, “(n)o matter how detailed the formal instructions, the
patrolman will still have to fit rules to cases.”! ®. Thus, the onus lies with the po-
lice administrator “decide what measures he will take to. affect the ways his offi-
cers use discretion. Given the variety of functions the police are asked to perform
and the influénces-of ‘such factors ‘as the nature of crime and citizen response, the
administrator must develop a policy that can serve to guide his officers.””°




20 ATENEO LAW JOURNAL VOL. XXIX

'IheProsecution'.- . T

Discretion undergirds the functions not only of the police butyalso the pro-
secution. Prosecutors, among the personal elements of the components of the
criminal justice system, wield the most extensive discretionary power — “a
power th?t has ramifications throughout the criminal justice process if not used
wisely.”?!

The prosecution procedure requires the prosecutor to exercise his broad d1s-
cretion in screening cases, deciding which would be inistituted before the cotirts
and which would be dropped, and in determining the legal modality and degre¢ of
* the crime which a law violator should be charged. “With few exceptions,” say.au-
thorities on criminal justice, “it is at'this point that control of the prosecution
falls entirely into his-hands, It is here that cases recommended for prosecution by
the police departiments: are screened, and the processes of criminal justice with
reference’.to -any- pdrticular.case or class of cases may be halted. In the exerc:se
of this dlscretwn innumerable influences may:be brought to bear.””2? :

Considerations that influence and modify the prosecutor’s discretion in-
clude (1) the\presence or absence and the strength or weakness of evidence proving
existence of .the elements-of the crime charged and connecting the alleged of-
fender to the criminal: act; (2) the nature of the complaint and attitude of the
offended party; (3)-the character-of the accused; his status in the community,
and the impact of prosécution on his family; (4) the seriousness of the offense;
(5) the exchange relationships among the components of the crifinal justice sys-
tem as well as congestlon within the resource demands placed upon the system;
and (6) public op;mon and pressure.??

In participating in the other phases of the criminal Justrce process, aside from
the initial disposition. of cases, the prosecutor hkewrse uses his drscretronary power.
This discretion permeates the. bail setting ; and plea barganung phases in Junsdlc-
tions which allow the latter practice.

The: bail system in general tequires the defendzmt to furnish the court some
form of monetary security to-ensuré his appearatice thereat on a future date when
when needed: Judges-often set the amount-of bail at a level reasonably necessary
to guarantee the subsequent appearance of the defendant. In determining and
setting: formally-the level. of bail, Judges rely-in-the main:on.the recommendation
of the prosecutor: The prosecutor, in tumn, in making his recommendation may.
either support a higher;:amount of .bail in the'belief that this. would -prévent:the

deféndant from® commrttmg other crimes ‘while awaiting trial or.may suggest bail -

at the normal rate in.accordance with prescribed standards or existing practices.-
In the Phrhppmes to limit the prosecutor’s.discretion in bail setting, thereby:
precludmg inequities in bail rates,: I issued; as Minister of Justice, Ministry- Circu-
lar No.36 in- September of last year.' This-circular prescribes. rules fot ﬁxmg ithe
amount-of bail to be' recommended. by prosecutors. for.each type .of crime and
sets forth a graduated schedule of bail. The circular establishes uniformityin the.
amount of bail to be: recommended and obviates situations  wherein prosecutors,
unwzsely and .impropeily: using: their discretion; recommend excessive bail rates,
giving scant consideration to.the ﬁnemcral abzhty, character, neputatron and state
of health of the defendant:. Laife
- .. The plea bargaining system- mvolves dlscussrons between the prosecutor and
the defendant or his counsel; sometimes with the participation .of the judge, _Wl.th
_ the end in view, of negotiating.and reaching a satisfactory settlement whereby.the
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defendant agrees to enter a plea of guilty in exchange for an alternative.?* The
alternative may refer to. (1) sentence recommendation; (2) reduction “of the
charge; or (3) dismissal of other charges relatingto the same incident. In plea nego-
tiation, the prosecutor may, in inducing the defendant to enter.a plea of guilty,
(1) threaten to file multiple charges against him; or (2) imply that a charge less
serious than that-warranted by the facts will be submitted, or (3) suggest that le-
niency in sentencing will not be recommended; or (4) propose that the bail rate
will be set high so that he could be kept in confinement.?$ .

The initial disposition of cases, the recommendation of bail and the nego-
tiations regarding the defendant’s plea all fall within the ambit of the prosecutor’s
discretion. And, like police discretion, prosecutorial discretion may be abused or
misused. Abused or misused discretion results in injustice; the “proféessional, habit-
ual criminal who generally have expert legal advice and are best able to take full
advantage of the bargaining opportunity” may be dealt with excessive leniency
and the “marginal offenders” or neophytes may be dealt with harshly.?®

To guide prosecutors in their decision making, the formulation of explicit
standards has been advocated but subjecting these standards and their applica-
tion in individual cases to judicial review. These standards will serve to aid pro-
secutors in using the broad discretion they exercise in certain phases of the court
process of the criminal justice system. Bringing plea arrangements under more
drrect Judrclal supervision has also been proposed.?”’

We in the Phlhppmes acknowledge the problem brought to bear by prosecu-
torjal discretion upon the court process, As an initial step to remedy the. faults of
discretion, I issued Ministry Order No. 194 last October 1981 constituting a study
committee and charging it with the reponsibility to formulate prosecutorial per-
formance standards and to prepare a handbook or manual for government pro-
secutors relative to the conduct of the preliminary lnvestlgatlon the duties and
functions of a trial fiscal, proper courtroom decorum, and the relations of govern-
ment prosecutors vis-a-vis their superiors as well as subordinates, the courts, the
litigants, and the public. With the handbook.or manual, we hope to achieve.in the
Philippines a more speedy, fair, inexpensive, ‘uniform and systematic: procedure in -
the administration of criminal justice, although only with partrcular reference to
the participation of the prosecutors therem

» The criminal justice systems in some European Junsdlctlons operate w1th-
out involving prosecutorial discretion or with the same discretion. carefully. con-
trolled and minimized. In England, the police, rather than a prosecutor, plays the
significant role in the prosecution. Asa'tule, upon the police rests the decision to
prosecute for criminal offenses. — offenses ranging from minor traffic violations
to the most serious crime of dishonesty and violence — except'in_»._ger,ta,in— cases
requiring the approval of a.non-police official, like the Attorney-General or the
Director of Public Prosecutions before proceedings could "be-commenced.?. 28
Nearly all police forces maintain prosecuting departments, referred to as prose-
cuting’solicitors’ departments, staffed by qualified civilian lawyers:.In some argas,
these -departments form part of the police organization; in others, they constitute
departments of the local authority and handle local authority legal-work as well
as police prosecutions: The prosecuting solicitor simply acts as legal adviser to the
police officer who wishes to commence. criminal proceedings:and takes instruct-
jons from the police officer, doing what the latter wants him to do by initiating
the necessary- legal procedures, appearing in ‘magistrates courts (the inferior cri-
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minal courts) and briefing the prosecuting counsel to appear to prosecute in the
Crown Court (the main criminal court) in jury cases.?’®

Thus, in England, in the management of prosecutions, no mdcpendent pro-
secuting authority intercedes between the police and the courts, except the Attor-
ney-General or the Director of Public Prosecutions-in certain criminal matters. This
arrangement has, as its main weakness, difficulty for the police “to disengage
gracefully from a prosecution which turns out to bé misconceived.”®° Also, “too
many weak cases get through to the Crown Court with-the result that the prosecu-
tion founders, often as a result of the trial judge directing the jury to acquit.”®!
As its main strength, the arrangement “leads to fairly responsible police work™??2
and “militates against charges being laid maliciously. 33 To solidify the fragment-
ed ‘prosecution system in England, there had been suggestlons that “‘the various
prosecuting solicitors. departments throughout the country should be welded to-
gether to form an independent national prosecution service working according to
proclaimed procedures and. wreldmg wide . discretionary. powers.’ 734 These sug-
gestions, however, have femained as mere proposals, for authorities consider the
recommended consolidation'as controvers1a1 and great drfferences of opinion exist
as to the desirability of such an arrangement and as to the form such an 1nst1tu-
tion might take.>S ~

"~ In the matter of prosecutrons 'in the Crown Court the prosecutmg solicitor

retains a prosecuting counsel — an mdependent barnster — to appear in court.
This has been deemed as a desirable arrangement fof it “enables prosecufing
coursel to remiain’ a prosecutor and not: ‘become a persecutor; he prosecutes ac-
cording to’his own notionis of fairness and in the light of the ethics of his'btanch
of the profession.”®% Indeed, “prosecuting counsels are ‘often vigorous but inva-
riably fair. Since they are beholderi to no one, they conduct their cases according to
their own ‘sense of justice.”3 ™ “This’ arrahgemetit: has, as one of its major strength
the circiimstance that the prosecuting counsel — as 2 barrister who belongs to the
mdependent Bar — “who appéars to prosecute one day may well appear to defend
in ‘another case on the next. By representmg both police and acciised persons they
are able to appreciaté both sides and to functron objectlvely in presenting the cases
they handle. 38 Under the arrangement ‘However, “certain barristers are'more fa-
voured by the pohce and prosecuting’Splicitors than others, some ‘are blacklisted
and are never briefed for the prosecution.”®? - Spécialization arises and- barristérs
who- regularly -appeéar in ‘ctiniinal- prosecutions: specialize -as either. prosecution
or defense ‘advocates.*® “However,: considering that prosecutmg ‘counsel have. no
screening funétion'in the English-criminal justice process, “given the inadequacies
of ‘the- solicitors and their clerks when-it ‘comes' to evidence, too many.cases get
through to the Crown" Court whrch must ultlmately be dlsmlssed for ev1dent1ary
shortconimgs nax

‘In Frdnee,: law mandates the Judlclal exanunatlon by the exammmg magls-
trate — the-juge d” instruction = of crimes — offenses punishable by imprison-
ment for five or more years and: ‘triable in; the Courts of Assize.- For délits -
offenises puitistiable:by- nnpnsonment for two months to five.years and-triable in
the Correctional Court — ‘discretion’ rests with the prosecutor to order or not-a
judicial examination.*?'In general, a- judicial examination relates:merely to a
limitéd superintendenci by either the examining magistiate or the prosecutor of
a police investigation: the details of which :as compiled :appear in a, dossier. The
;conitents of the dossierilargely- determiné: the nature of the charge,the course-of
‘the trial"and the sentence. The. examining magistrate or-the :prosecutor seldom

Hy
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makes an unportant contribution to the dossier.*

Even in cases of crimes, in order.to avoid a Jud1c1a1 examination and the con-
sequent prolonged trial, the prosecutor may, through the process of correctiona-
lization — an extra legal device for purposes of expediency — treat the offense as
a delit necessarily included in the crime, thereby reducing the grade of the: of-
fense.** By correctionalization, the prosecutor in effect offers the accused “a
lesser sentence for a delit in exchange for a waiver by the accused of the full pro-
cess ‘that he would have if he were charged with a crime.”*5 However, practical
limitations circumscribe prosecutorial discretion to correctionalize a-case.

“If a respondent wishes to risk a higher sentence in the Court of Assize, be-
cause the acquittal rate there is higher or because there are more pre-trial screens
from which he may emerge uncharged, he may keep the Correctronal Court (Tri-
bunal Correctionel) from taking the case. If the victim seeks a greater penalty than
the Correctional Court can impose, he may press his own criminal complaint, there-
by forcing. examination hefore a juge. And the Correctional Court may itself de-
cide that it would be inappropriate to try the case as a delif because of the aggrava-
ting circumstances that the prosecutor has chosen to ignore — provided, of course,
that the police and prosecutor have not omitted such circumstances from the dos-

sier »46

Those imposed by the nature of the particular case constitute the most im-
portant limitations on prosecutorial discretion to correctionalize. Where the case
has been widely “publicized or political considerations are involved, Judlclal
examination becomes appropriate. The same becomes necessary also wWhere “po-
lice and prosecutors have only limited powers to arrest, search, summon witnesses
and interrogate the accused. When more. thorough investigation is needed, the pro-
secutor may not simply seek a subpoena or a warrant from the juge; the entire in-
vestigation must be turned over to him.*?

Italy follows France in relation to the practice of a prior judicial examina-
tion. In cases of minor offenses, the pretore — likened to an inquisitorial judge
with both prosecutorial and adjudicative functions — tries them entirely on the
police report. In cases of serious or more serious. offenses, the prosecutor has’ au-
thority to decidé whether he should retain thern for examination or pass thém on
to an exammmg judge. If the prosecutor retains them, he must, in preparing the1r
dossiers, comply with the same rules of examination as the magistrate. The prose-
cutor also has the same powers to arrest, search, and mterrogate“ “Though
statutes purport to confine the prosécutor’ s examining role to cases ‘it which ‘the
accused is caught in the act or confesses, of in which ‘the research of the evrdence

is expected to be simple and rapid’, and ‘there is no need for complex inquiries

and difficult verifications’, these categones are broad enough to give prosecutor
and examining judge substantlally concurrent investigative power.” ?

A prosecutor may keep cases from examination by the magistrate. Certain
limitations, however, impinge upon or collide against -this prosecutorial discre-
tion. Thus, *“(t)he accused may ask that his case be sent to an examining magis-
trate and- may petition the magistrate for review if the prosecutor is unwilling to
give way . . . Moreover, the prosecutor has forty days in which he can ‘conduct
his investigatlon free of judicial intervention. It is only when the accused is detain:
ed for a longer period that the file must be sent to an examining judge to decide
whethei furthier investigation and detention are justified. But if the accused is not
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in custody, the prosecutor may allow the investigation to grow stale and eventual-
" 1y send the file to the archives after attaining token and belated judicial approval
of the decision to terminate the investigation.”* i

.Ttalian law mandates prosecution whenever evidence sufficient to support a
charge exists.  In this phase of the court process, “(d)iscretion can be exercised,
therefore; only by- prosecutors hiding nonevidentiary .considerations, behind evi-
dentiary rubrics and by examining judges dealing in token fashion with the deci-
sion: not to. prosecute.” ! To circumvent the requirement of mandatory prosecu-
tion the prosecutor may adopt dlfferent manners in appraising the cred1b1hty of
witnesses, weighing the evidence and assigning burdens of proof, or he {may
conclude sooner than necessary that the evidence against a cooperative accused is
1ncomplete, or he may decide to bring only- one charge against a. multlple offender
or to charge a‘lesser offense rather than-an'aggravated one.”’?

In, Genmany;: responsibility for pre-trial mvestlgatlon of both verbrechen -
offenses pumshable by impiisonment for one year or more - and vergehen - offen-
ses punrshable by imprisonment for less than one year - lodges entirely with the
prosecutorr ‘German "laws provide for-the’ compulsory ‘prosecution-of verbrechen
while the. lesser vergehen may be treated more ﬂex1bly, in accordance with sta-
tutory crrterla for thé exercise of discretion.

“The prosecutor may drop a case where the gullt of an accused is ‘minor’ and
there 5110 pubhc interest’ in prosecutmg He may ‘dismiss on condrtron thit the
'offend‘ contnbute money to ‘the vrct.tm of the crime or to charrty ‘Insrgmf cant

" “matters ‘that are part of a smgle dct’ may be 1gnored if they are likely to have little
. gffect on “the ‘eVentual senténce for the prmcrpa] offense, for example cashing seve:
- ral checks with insufficient funds, ‘fewer than all offerises may be:charged. Prosecu-
tion ‘mdy be declinéd if the. judge would' not-ifnpose seritence upon conviction - if,
for example, the dccused has already suffered-¢nough to make further punrshment,
unnecesary. Finally prosecution is not mandatory for those offenses: (involving mi- -
nor property ‘damage or bodrly harm) that are sub]ect to pnvate prosecutlon 53

Where the prosecutor decides ot to prosecute, he must submit such decision for
ty the court. In cases of verbrbechen the’ prosecutlon ‘of which the law re-
onsiderations, like a confession yoperation;"and personal cir-
5 rel ant on.ly to ntencmg and are

approval y

quires,_ SPECK
cumstances. of the accused, “are.the treated

passed on to the court in'the doss1er nea
““In all-these three countries. — France Ital and ‘Germany - the law places
control for the. cruc1al phases, of the crim justice process which: qulre the
exercrse of b,road drscretlonary power — the eXammatron or ‘the pre‘trial in
as well as ‘the charging — in thé han soﬁl’re prosecutors However prac-
1tatlons and. statutory standards check the exercrse of and regulate and

tical lim
discretion of the prosecutors in these phases

The Courts

Of all the components mvolved in secunng the efﬁcacy, efﬁclency and fa1r-
ness of the administration. of -criminal-justice, the: courts stand- in- the position of
vital importance. These, judicial bodies, manned by judges or maglstrates and their
personnel handle 'the most:sensitive phase in the criminal justice-process — the

. detennmatlon of the innocence or. guilt of the accused. Many persrstent problems
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bother. the courts but.overwhelming case -congestion looms large. as the most
severe. Case congestion results in delay and delays in the court process “not only
diminish the deterrent effect of the entire criminal justice system in the eyes of
the potentia! offender but also undermine public confidence in the system’s
effectiveness.”®$ Case congestion confronts almost every judicial system in the
world and it has been attributed invariably to several factors:

“(T)he burgeoning of (the) ever — fecund populace; the influx of people,
lured by all manner of glitter and glamour, from rural{nooks to urban centers;
the increasing incidence of criminality and of juvenile and domestic relations pro- .
blems in densely populated areas; the rapid advances in science and technology, the
worrisome anfnoyarnces of environmental pollution; the tremendous increase in the
number of motor vehicles attended by (an) ever-increasing number of vehicular
accidents and traffic violations; the novelty and complexity of cases; constantly
multiplying legislation; antiquated and ineffectual court methods and inefficient
personnel; vastly complex and attenuated rules of procedure; unfilled vacancies
in judge positions; (and) incompetent judges. 56

"The factors may be grouped into those which require substantial legislative
action; and those which demand extensive court reform.

Major and comprehensive revision of substantive and procedural criminal
laws must ‘be- undertaken to meet law overkill and the governance of penal pro-
ceedings by complex and at times anachronistic rules of technicality. In most ju-
risdictions, criminal laws intent on covering all conceivable as well as imagined -
penal problems and situations, passed by legislatures with reckless 2bandon, pro-
liferate. ‘As-aptly observed, “experience has demonstrated that criminal law is not
the tool its proponents thought it would be. With. only slight cynicism one can
speculate that many laws have been passed by legislators who. fully realized their
inadequacy as solutions, but who also realized the political expediency of appear-
ing on the side of virtue, motherhood, and the flag.”®"7 Furthermore, “(o)ver-
criminalization — the misuse of the criminal sanction — may contribute to dis-
respect for ‘the law and can damage the ends law is supposed to serve by labeling
as criminal conduct much of society regards as legitimate.” ®

The prosecution of offenses that realistically should be decriminalized, legal-
ized, of dlsposed ‘of by administrative rather than judicidl action aggravates-the

_ already ‘worseéning docket congestion of courts. Prostitution, pomography, sexual

dev1at10n pubhc drunkenness vagrancy, gambhng, and marijuand use count
among the so-called “victimless crimes” or “crimes without victims.” It has been
stated that “(t)hese types of cases place heavy demands ‘not only on the pohce
and the. prosecutors but on Judrcral personnel as well. Moreover, the.sanctions and
remedies that the criminial justice system provides are frequently mappropnate,
ineffective, and, to some degree, counteér-productive, thus contributing to the
overbearing volume of cases necessitating court appearances. »59 Also,

“« {C)nmes without victims’ are known to be those where discriminatory en-
forcement can lead to corruption of both the offender and criminal justice officials. -
" Because there are persons who desire to obtain these illegal products, erganized
crime has recognized that profits are to be gained in this particular market place. .-
Finally, ‘crimes without victims’ drain resources.from the effort to.control more
- serious types of misconduct.”*® . . . .
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Overcrowding, want of the adequate number or uneven scattering of courts
in a given area as well as the duplicity and overlapping of judicial functions obtain
in some-jurisdictions. Reorganization and redistribution of courts and the rede-
finition and reallocation of their jurisdiction can be accomplished by necessary
legislation. Aside from relieving some of the caseload in courts with congested
dockets sitting in urban centers and densely populated areas, the implementing le-
gislation would provxde greater access1brhty and responsiveness of the Judlclary to
the public. - .

In the Philippines, Batas Pambansa No. 129 enacted and approved by our
Parliament (the Batasang Pambanse) and signed into law by His Excellency, Presi-
dent Ferdinand E. Marcos, seeks to meet the pressing demands fof the institu-
tional and structural reorganization of the Judcmry The law reofganizes the
Philippine Jud1c1ary, with the exception of the two constitutional courts - the
Supreme Court and the Sandiganbayan — replacing the Court of Appeals Courts
of First Instance, Circuit Criminal Court, Juvenile and Domestlc Relations Courts
Courts of* Agrarian Relations, City Courts, Municipal Courts and Municipal Cir-
cuit Courts. with the Intermediate Appellate Court, Regional Trial Courts, Metro-
politan Tridl Courts, Municipal Trial Courts, and Municipal Circuit Trial Courts.
The law likewise redefines their respectrve jurisdictions and provides for their phy-
sical redrstnbutlon .

Complex ules of court procedure must be simplified and streamhned Ana-
chronistic and antiquated court practices must be refashioned and updated. It has
been said that-‘“(p)rocedural complexities make lawyers consumer oriented, de-
laying the disposition of cases or jockeying case against case with the end in view
of satisfaction in pecuniary terms. Streamlined court procedures and practices in
conformity: with. due process and fair trial reduce the over-all time for litigation.
Consequently, the logjam iri. the courts would be minimized (and) the disposi-
tion of cases would become smoother and speedier.”®! Measures which strike at
court procedures and practices . may come through either legislative action or
court reform in jurisdictions which invest the highest ranking court of its judiciary
with power and -authority, concurrent with the legislature, to promulgate rules
concemmg pleading, practice and procedure in the courts.

1.the; rt reform fall the followmg unperatnes (1) unprove-

urts “have been d1rected by .
nhkely that their trammg and, expe—
anagers ‘of sizeable orgamzatlons or

€D clples Like the physicians who
long: resrsted y1e in au ) 1ster hospitals to people speclﬁcally
trained ‘and much more, quahﬁ ‘do so' l wyers have been slow to introduce
modern management to . . . courts.”$?

The eftfective. management -of courts;requires judges able in administration.
Those already seated on the: Bench.must; .therefore, undergo continuing manage-
rial education by.way of seminars; conferences:and research programs while those
aspiring to judicial positions must be:possessed of managerial proficiency.. .

The criticism that ‘the criminal - justice™ system: *“has. failed to furmsh the
mechanisms for preventing incompetents from finding:their way. into the pro-
cess, accumulating important responsibilities, and surviving inspite of glaring
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injustices they perpetuate” strikes more at the judges than at the police; prose-
cutors, or corrections personnel.

The mechanisms of selecting, retaining and promoting or transferring judges
basically affect the quality of those who dispense justice. Appointment by the
executive, selection by the legislature, appointment of inferior by superior judges,
merit selection, and popular election are among the usual medes of selection of
judges. Arguments and criticism have been advanced for and against the different
selection methods — for instance, that some methods result in the abundance of
Judicial officials beholden to those who wield political power and that others
result in the dominance of the judicial philosophy practiced by the electorate
on the court functions and processes. Each selection system has its advantages and
drsadvantages Each merhod must be Judged on its own merits and weaknesses and
must be appraised in the light of the temperament and values of the citizens, the
political atmosphere, and the court system.

Mechanisms insuring that only capable men would be assummg judicial po-
sitions must be provided. “‘A winnowing process may operate so that only certain
types of persons who have had certain kinds of experiences are available for se-
lection in each judicial system.”®? Thus, rigid pre-selection training programs
may be conducted to determine who among the aspirants have, to quote the
American jurist Benjamin Cardozo, “the personality of the judge.”

.Measures must also be undertaken to maintain and improve the quality of
Judges while already in service: Continuing legal and judicial education programs
may be carried out for purposes of acquainting them with current legal and juris-

prudent1al trends. Indeed judges must not only be schooled in the conventional .

and traditional wisdemn and mechanics of the law, but must also be. constantly
apace with modern legislation and the development of law as well as'the latest di-
rections in jurisprudence.

Court reform includes manpower. Incompetent and 1nefﬁc1ent personnel
staffing courts frustrate whatever efforts judges exert to put judicial business in.

order. The creation of and adherence to qualification standards for personnel -

positions, the holding of orientation programs for incoming staff, the adoption of
an evalvation system to measure performance of incumbents, the maintainance of
in-service training cousses, and the observance of criteria for promotional move-
ment - all these would serve to improve the quahty of judicial manpower.

Aside from case congestion, problems in the area of sentencing of convicted
offenders also confront the courts as a component in the criminal justice system.
These problems may refer to sentencing lnequahty, legislative direction, and re-
view of sentences. Commentators pomt out in relation to d1spanty of sentences
that: .

“It is only fair to say that most Judges are familiar with the ambrvalent phr’lo-
sophres reflected in sentencing practices, which present a quandary to eveiy judge.

It is not so much the fault of the judge as the confusion and ambivalence of socisty

" itself reflected in law. The statutes call upon the judge to offer deterrence; retribu-

tion, rehabilitation; and incapacitation — all in the same sentence. The ]udge at-

tempts this by individualizing the sentence. The result is an unevenness of senten-

ces reflecting uneven consideration of cases. The problem is more complicated than

meets the eye. Not only are the sentences imposed by judges une%ual but they

are arrived at by measures which are incompatible and not uniform.””

“To render consrstent_sentencmg practlces as well as to promote more rational
sentencing policies, the following proposals- have been adduced: “the establish-

i
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ment of sentencing. councils where.judges discuss planned. sentencing with each
other prior to imposition, sentencing institutes to provide a forum for the ex-
change of new ideas and the development of criteria for the imposition of senten-
ces, orientation sessions for new judges, and regular visitation of custodral and
non-custodial facilities by judges.”®*

In the area of sentencing, legislatures assume the important initial respon-
sibility, for they establish the legal parameters under which sentencing may occur.
In most jurisdiction, legislatures have provided for a system of fixed sanctions for
each type of offense, without ‘tegard to the basic purposes of correctional pro-

. grams as well as the needs of the offender and the welfare of society. To ﬂlustréte

“The system where the determmate sentence is used and maximum sentences
arg structured has the advantage of working beneficially in a true punishment sense
where time served is the ob_,ectlve ‘of the system.On the other harid, where rehabili-
tatlon is the objective, maximum sentences are generally too long and counterpro-
~ductive to rehabilitation. Ih-the case of- mandatory minimum sentences; . . . the

- - advantage is that it removes such .offenders from society. But, where. rehabrhtatron.
is the. goal;- mandatory minimum sentences are unrelated to treatment-programs

and flexibility:is lost.”? %°

Judges r‘rust therefore have the d1scret10n to impose the criminal sanction
that fits the rehabﬂltatlve goa] of the corrections component. To effect this
charige, it has beén’ urged that “legislatures legislate, to some degree the exercrse
of d1scret10n i the unposrtlon of (sentences).” ¢

" The matter of review of sentences also poses a problem in.the correctlons
area. In most Junsdlctlons, appellate practice and procedure “‘provide little oppor-
tunity for either ‘the defendant or the state to appeal a decision solely based on
the appropriateness of the-sentence to the offense and the offender. 67 The
grant of opportumtles for rev1ew only of sentences has been suggested to meet

the problem
Con‘ectlon

The functlon of' corre 1 'ons serves’ “to rehabrhtate and neutrahze the dev1ant

unposed on'thé ¢
and to rehablht‘ ate

Fragmentatlon within the’components of correct1on arises when each correc-
tional Aagency., responsrble for a partlcu]_“ DProgram works with a sense.of purpose
rial phi phy ffer d in i ‘isolation. ‘from, and without
coordmatron with; the other agencies. e agencies. may pursie, the puni-
tive. or- retnbutlve goals ‘of - pumshmen,,vlo hers. may, gear their activities and ser-
vites toward the rehabilitation of the:convicted. -offender. Fragmentation.due to
variances in purposes-and- philosophies:of: opera’uon renders: correction less-effec-
tive and less efﬁc1ent m the1r partlcul mission in the admlmstratlon of crumna]

justice. ¢
! Pos1t1ve steps must* be taken to’ ’appraise"dnd redet'me correctlonal policies

within. the Junsdlctron so that all.correctional programs-and setvices of the com-
ponents agencies could be onented towaJ;d the same goal. Should rehabilitation be
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the priority goal? Should weight not also be given to the goals of deterrence and
retribution? Should focus of corrections not be directed toward all three goals of
punishment? Commentators state that any approach to correctional policies
must of necessity consider these three goals.

“(R)etribution, deterrence and reformation should not be gonsidered entire-
ly separate and independently of oneanother. They must be seen in their interrela-
tionship, for each affects and strengthens the others. Reformation must be conduct-
ed and deterrence exerted in terms of values — the values of organized society,
whatever they may be — but these very values, which the offender must accept and
for which he must develop a loyalty, are flouted and thereby weakened and perhaps
destroyed if due recogmtron is not given to the importance of retribution, whose
function is to support values.”

Correctional goals must -then be clearly defined so that there would be
no difficulties in developing and implementing programs aimed at facilitating the
achievement of the component’s functions.

The components of correction likewise face the problems: firstly, of inade-
quacy of financial outlay for its institutions, programs and services; and, secondly,
of lack of competent and qualified personnel. It should be remembered that in-
competent and unqualified correctional staffs can easily undo the most construc-
tive efforts of the other personal elements of the other components in the crimi-
nal justice system.-The first problem must be met with a vast increase in funding -
for correctional agencies. The second problem must be remedied by appropriate
steps to’ upgrade corrections personnel.

The Community

The administration of criminal justice is not the exclusive responsibility of
the police, the prosecutors, the judges, and the corrections personnel. “Out of
necessity,” it has been said, “‘the crimimal justice system relies.on citizen participa-
tion.” "*

Without. the active participation of the members of the community, the
processes of the criminal justice system cannot operate. The:police rely on citi-
zens to report crimes and to assist-them in the conduct of inv'estiga'ﬁon's The
prosecutors and the judges depend upon citizens as witnesses in"the prosecution
of the offender. The corrections staff trust them to support community based
correctlons programs. These notwithstanding, citizens, often lack the*propét con-
ception of their role in the criminal justice. system, underestrmatmg thelr poten—
tials in serving the ends of justice. .

Cntrcs charge that “in the past, the (criminal justlce system) has been tog
autonomous, too secretive, and too remote and exclusive, as thaugh it had:a sepa-
rate life of its.own beyond the corporate body of the community.” 7% This criti-
cism becomes palpable when it is considered that none of the crifninal justice
components seems to have so far defined more succinctly. the role of the mem-
bers of the community in the criminal justice setting. Through information disse-
mination ‘activities, therefore, the criminal justice system components must ex-
plain their role to ordinary citizens on one hand and the role of the citizens in
the administration of criminal justice on the other hand.
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Extradition '_;

The success by which any criminal justice system achieves repressmn of cri-
minal conduct may be measured by the efﬁcacy of its processes operating to ar-
rest and apprehend suspects, to determine innocence or guilt, and to secure the
appropriate sanctions for the convict. Where the accused flees, initial steps to-
ward prosecution cannot be undertaken. Where the convicted offender escapes;
criminal sanctions cannot be imposed. At times, the accused or the convicted
offender removes himself from the physical territory as well as jurisdiction of the

.State where he committed the offense. -

Extradition seeks the return of a fugitive by the State to which he ﬂees, to
the State from which he fled. The apprehension and delivery of a-fugitive for the
purpose. of extradition may be said to be extensions of the criminal justice proc-
cess, for' the requested State effects these acts to assist the requesting State en-
force its cnmmal law.

" The duiy of a requested State to apprehend and surrender a fugitive cannot
arise except under a treaty. In view of this constraint, States have entered into
agreements pifov1dmg for extradition purposely to help each other curb criminali-
ty The Phﬂlppmes has an gxtradition treaty with Indonesia. This treaty has been
in force since’ ‘October 25, 1976 upon the exchange of the respective mstruments
of ratlﬁcatlon The éxtradition treaty of the Ph111pp1nes with Thailand still awaits
action by the Thai National Assembly, although on its part, the Philippine legisla-
tuie has already given its concurrence. The. extradition treaty between the Philip-
pines and the United States of America is pending consummation. It is awaiting
the concurrence 6f the Philippine Parliament (the Batasang Pambansa) and. the
advice and consent of the United States Senate before its transmittal to the Ame-
rican President for his ratification. The PhlIlpplneS has no extradition treaty with
Japan. Because these countries belong to the same regionai community and be-
cause criminals recognize no geographical boundanes it might be appropriate and
timely. to suggest that negotiations be started for an extradition treaty between
these two coluntries. :

Concliision’

» 'b!em in securing the’ effectlve, efficient and fair' admlmstratlon of
¢riminal: Justlce pose a challenge to all ‘who believe in the rule of law; New pers-
pédtiveés’ must’ be' conceived, new approaches to the problems must be tried and
nigw Solutions must be explored. Each country can- learn much from the expe-
ribhices of the! othér. Parallel problems of one natiori may find their parallel solu-
tlons in remedies already tried and tested, and proveneffective in other nations.

In fin thlSJS the very reason why we are all'here sharing our thoughts and
' gether —in the spirit of universal brotherhood, in the ambience
nahsm m the Umted Natlons Asm and Far East Institute.

fz")
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