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I. INTRODUCTION 

if there is 011e thing that the people are entitled to expect from their lawmakers, it is 
nrles ~( lm11 tlwt will enable individuals to tell whether they are married and, if so, to 
wlww. 

-justice Robert Jackson' 

Although not part of the sources of international law as understood in the 
formulation adopted in article 3 8 of the Statute of the International Court of 
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I. Estin '. Estin, 334 U.S. 541 {1948) Qackson, J., dissenting). 
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Justice (ICJ),> the doctrine of comity is a well-accepted principle in 
international law.J Its objective is to further the interests of international 
cooperation by recognizing the systemic value of reciprocal goodwill. 4 The 
concept and rules of comity originate in the adoption by States of certain 
forms of conduct which create a mutually advantageous system of reciprocity 
based on expediency.S Historically, practices so extended between States are 
found initially in the area of diplomacy, particularly in connection with the 
maintenance of diplomatic relations, and, to a qualified extent, in attempts to 
uphold humanitarian principles during armed conflicts.6 

One scholar traces the modern origin of comity to Ulrik Huber,7 who 
posited three axioms on the law's applicability: 

1. The laws of each State are valid within the boundaries of this State and 
bind all of its subjects, but not beyond; 

2. All persons who are found within the boundaries of a State are held to 
be its subjects, whether they dwell there permanently or temporarily; and 

J. The rulers of States arrange it by comity that the laws of each nation 
which are enforced within its boundaries maintain their validity 

2. Statute of the International Court of Justice, art. 38, June 26, 1945, 3 Bevans 
1179, 59·Stat. I OJ I, T.S. 993, 39 AJIL Supp. 215. Article 38 provides: 

The Court, whose function is to decide in accordance with 
international law such disputes as are submitted to it, shall apply: 

a. international conventions, whether general or particular, 
establishing rules expressly recognized by the contesting states; 

b. international custom, as evidenced by a general practice 
accepted as law; 

c. t:1e general principles if law recognized by civilized nations; 

d. subject to the provisions of Article s9. judicial decisions and the 
teachings of the most highly qualifie4 publicists of the various 
nations, as subsidiary means for detennination of the rules of 
law. 

This provision shall not prejudice the power of the Court to decide a 
'·'case ex aequo et bono, if the parties agree thereto. (emphasis supplied) 

3· See, H.G. Maier, Extraterritorial Discovery: Cooperation, Coerdc:1 and the Hague 
Evidence Convention, 19 V AND.j. TRANSNAT'L L. 239, 253 (1986). 

4. Id. 

5. MAX PLANCK INSTITUTE FOR COMPARATIVE PUBLIC LAW AND 

IN1ERNATIONAL LAW, 7 ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LAW 

41-44 {zoo6). 

6. ld. 

7· Hessel E. Yntema, 1/!e Comity Doctrine, 65 MICH. L. REV. 9 (1966). 




















