
CRITIQUE OF THE NOLASCO DECISION 

by Atty. Jacinto Jimenez* 

Just when the Supreme Court seemed to be on the way to recovery from its 
anemic stand on violations of human rights, it suffered a relapse when it promul
gated its decision in the case of Nolasco, et al. vs. Pano, et a!., G. R No. 69803 · 
on October 8, 1985. . 

Mila Aguilar-Roque, one of the petitioners in that case, had been charge4 
with rebellion and subversion in separate cases before two military commissionS, 
She was then at large. 

Op August 6, 1984 at around 9 a.m., the Constabulary Security Group 
applied for a search warrant to be served at her residence at 239-B May on Street, 
Quezon City for the seizure of documents, papers and other records of the Com
munist Patty of the Philippines, the New People's Army, and the National Demo
cratic Fron't. 

At II ~0 a.m. on August 6, 1984, Mila Aguilar-Roque was arrested on board 
a public vel\.icle at the comer of Mayon Street and P. Margall Street, Quezon City. 

At no~n of the same day, armed with the search warrant, the Constabulary 
Security Group seized four hundred twenty-eight documents, a typewriwr and 
two boxes from the premises at 239-B Mayon Street, Quezon City. 

The City Fiscal of Quezon City charged Mila Aguilar-Roque with illegal 
possession of subversive documents. 

Mila Aguilar-Roque questioned the validity of the search warrant served at 
her residence and moved to suppress in evidence the documents the Constabulary 
Security Group had seized. 

The Supreme Court ruled that the search warrant was void, because it did 
not particularly describe the items to be seized and there was no probable cause 
for its issuance. 

After handing down such pronouf~cement, the Supreme Court ruled that the 
documents seized could be used in evidence against Mila Aguilar-Roque despite 
the invalidity of the search warrant. Th~8upreme Court reasoned out: 

"Notwithstanding the irregular issuance of the .search warrant and although, 
ordinarily, the articles seized under an invalid search warrant should be returned, 
they cannot be ordered returned in the case at barto Aguilar-Roque. Some searches 
may be made without a warrant. Thus, Sectiol) 12, Rule 126, Rules of Court, 
explicitly provides : 

'Section 12. Search without warrant of person arrested. - A person charged 
with an offense may be searched for dangerous weapons or anything which maybe 
used as proof of the commission of the offense.' 

"The provision is declaratory in the sense that it is confined to the search, 
without a search warrant, of a person who had been arrested. It is also a general 
rule that, as an incident of an arrest, the place or premises where the arrest was 
made can also be searched without a search warra)lt. 111 this latter case, 'the extent 
and reasonableness of the search must be decided .on its own facts and circums
tances, and it has been stated that, :n the application of general ru!es, there is some 
confusion in the decisions as to what constitutes \he extent of the place or premises 
which may be searched'. "What must be considered is the balancin% of the individ
ual's right to privacy and the public's interest in the prevention of crime and the 
apprehension of criminals.' . 

"Considering that AGUILAR-ROQUE has been charged with rebellion, which 
is a crime against public order; that the warrant for her arrest has not been served 
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for a considerable period of time; that she was arrested within the general vicinity 
of her dwelling; and that the search of her dwelling was made within a half hour 
of her arrest, we are of the opinion that, in her respect, the search at No. 239·B 
Mayon Street, Quezon 'City, did not need a search warrant, this, for possible 
effective results in the interest of oublic order." 
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Thus, the Supreme Court tried to justify the admissibility in evidence of the 
seized documents despite the invalidity of the search warrant on the ground that 
the search was incidental to an arrest and therefore there was no need for a search 
warrant. The Supreme Court quoted Corpus' Jiliris Secundum and American' Juris 
prudence to prop up its conclusion. 

No amount of strained reasoning can support the erroneous conclusion of 
the Supreme Court. 

First of all, the quotation from Corpus' Juris Secundum is supposed to be 
a paraphrase of the rulings in the cases of U.S. vs. Thomson, 113 F2d 643; 
Papani vs. U.S., 84 F2d 160;and State vs. Adamas, 51 ALR407. 

A scrutiny of the original text of the decision of these three cases shows that 
the reliance of the Supreme Court on the quotation it cited from Corpus' Juris 
Secundum is misplaced. 

The ruling imputed by Curpus' Juris Secundum to the decision in the case 
of U.S. vs. Thomson; 113 F2d 643 does not appear anywhere in its text. On the 
contrary, in that case the United States Circuit Court of Appeals held that the 
papers seized were inadmissible in evidence, because they had been seized for the 
sole purpose of gathering evidence to convict the defendants. 

In the case of Papani vs. U.S., 84 F2d 160, the United States Circuit of 
Appeals that ruled the search of the dwelling of the accused was illegal and 
could not be justified as being incidental to the arrest of the :1ccused. The court 
pointed out: 

"The government contends that the search ir. this case is justified as an ind· 
dent to the arrest of Hebert. Such contention is untenable because the !earch was 
not made at the plaCe cf a"est .... 1 

In that case, the accused was arrested while he was inside his car. After his 
arrest, his house was searched. This was exactly the situation in the case of 
Nolasco, et al. vs. Pano, et al., G.R. No. 69803, October 8, 1985. Mila Aguilar
Roque was on board a public vehicle at the corner ofMa~·on Street .and P. M1irgall 
Street at the time she was arrested. Thirty minutes later, the Constabulary Security 
Group searched her house at 239-B Mayon Street, Quezon City. 

In the case of State vs. Adams, 136 SE 703, the accused was arrested for 
pos_session of moonshine liquor. In another portion of his house, the arresting 
officers lfound a small quantity of moonshine liquor. It was not necessary to go 
to that part of the house to arrest the accused. · 

The West Virginia Supreme Court of Appeal& ruled that the moonshine 
liquor was not admissible in evidence. Citing Cornelius on Search and Seizure, the 
court stressed: 

"While it is well settled that incidental to a lawful arrest an officer has the 
right to search the person of the individual arrested and seized any evidence tending 
to establish 'crime', whether it be one for which the arrest was made or any other, 






